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Municipal Permit Comments

Washington State Department of Ecology
P.O. Box 47600

Olympia, WA 98504-7600

Re:  Comments on Preliminary Draft Language for the 2019 Reissuance of the Municipal
Stormwater General Permits (Phase | and Phase 11 Western Washington) and the
Preliminary Draft Package of the 2019 Stormwater Management Manual for Western
Washington (SWMMWW or Manual)

To Whom It May Concern:

On behalf of our members, supporters and volunteers, please accept these comments on the
Preliminary Draft Language for the 2019 Reissuance of the Municipal Stormwater General
Permits (Phase | and Phase 11 Western Washington) and the Preliminary Draft Package of the
2019 Stormwater Management Manual for Western Washington (SWMMWW or Manual). Our
comments regarding the Long-term Municipal Stormwater Planning Proposal (“Watershed
Planning Proposal”) will follow by 2/2/2018.

Puget Soundkeeper Alliance’s (Soundkeeper or PSA’s) mission is to protect and preserve the
waters of Puget Sound, a mission that brings us out on the water on weekly patrols to identify,
report, and stop pollution. This mission forms the basis of our policy, education and outreach,
and enforcement work under the Clean Water Act. Stormwater is the largest source of toxic
pollutants to the Puget Sound. We are therefore committed to fighting water pollution at the
source, including through our administrative advocacy and policy work. It is one of our highest
priorities to implement the most protective Stormwater permits for all Permittees in Washington.

A TOP CONCERNS

e Need to strengthen LID requirements. First, infeasibility criteria must be tightened up.
This is discussed in greater detail below under our comments on the Manual. Second, we
strongly disagree with including the statement that only the first feasible BMP is
required. Ecology should adopt some kind of enforceable or accountable metric to the
mandatory lists that directs that BMPS be chosen and implemented to eliminate as much
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runoff from the site as technically feasible. Third, the 2019 Permits should do more to
move away from adding BMPS to a list and move towards a site planning approach.
Guidance regarding taking a site planning approach is recommended.

e The retrofits mandate is an essential piece to the 2019 Permits. They must apply to
Phase I’s and Phase I1°s. Soundkeeper strongly supports Ecology's efforts at
implementing a directive for retrofits. Ecology has taken a great step forward, however,
the directive is somewhat confusing as framed. Ecology should also extend this mandate
to Phase 11 Permittees. Suggestions to strengthen this section are discussed in greater
detail below and suggested revisions are provided.

e Source control improvements should go further. We strongly support the new
requirements for Phase II’s to inventory and inspect businesses. However, both Phase I’s
and Phase II’s should be required to inspect 20% of inventory-listed businesses per year
and 100% within each Permit cycle, otherwise these provisions do little to assure
compliance and enforcement.

e Permit coverage area should be expanded. The Permits should cover all stormwater
discharges that flow into Puget Sound. Additional areas should come under the Permits
with each 5 year permit cycle.

e Deadlines for requirements and deliverables should be within 3 years of Permit
issuance. This is especially evident since part of the rationale for delaying the 2018
Permits to 2019 was to provide Ecology time to review watershed planning deliverables
from the previous permit cycle.

Finally, we reserve the right to raise additional suggestions and comments during the formal
comment period should we identify additional areas for improvement.

B. GENERAL COMMENTS

1. Permit coverage area should be expanded.

Virtually all stormwater discharges contribute harm to salmon (a protected designated use in
most of Western WA under the Water Quality Standards) — hence all stormwater discharges
should be regulated under the Permits. Additionally, EPA regulations require coverage of
municipal separate stormwater systems that are physically connected to regulated MS4’s. It is
arbitrary to impose stormwater controls on a Phase | County but fail to regulate small cities
within that County whose stormwater discharges ultimately intermingle with the County’s
regulated MS4. Similarly, it is arbitrary to impose one stormwater standard for the designated
urban growth areas of Phase Il counties but leave the remainder of the county completely
unregulated. For years, many have urged broader coverage areas — as regulations some areas and
not others will incentivize development in the unregulated areas with no stormwater controls at
all, contributing to sprawl that further undermines water quality. In sum, the Permits should
cover all stormwater discharges that flow into Puget Sound.
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2. Deadlines for requirements and deliverables should be within 3 years of Permit issuance

As expressed previously by Soundkeeper and other stakeholders, deadlines should fall earlier in
the permit cycle. This is especially evident since part of the rationale for delaying the 2018
Permits to 2019 was to provide Ecology time to review watershed planning deliverables from the
previous permit cycle. Section 402(p)(4) of the Clean Water Act, 33 U.S.C. 8 1342(p)(4)
requires that permits “provide for compliance as expeditiously as possible, but in no event later
than 3 years after the date of issuance of such permit.” Three year max deadlines for all permit
requirements and deliverables will also provide time for Ecology to review and consider data
prior to the issuance of the next round of Permits. Ecology should therefore shorten the time
allowed for all requirements and deliverables to as soon as possible, or within 3 years at the most
(by 2022).

3. Increased transparency and accountability needed

We reiterate our earlier concerns from our October 7%, 2016 comment letter. It is vital that there
be meat behind the permit’s planning and reporting requirements. We urge Ecology to increase
transparency and accountability in the following sections:

e Phase | Permit Conditions S9.D.2 and S9.E.2 and Appendix 12
e Phase Il Permit Conditions S9.D.2 and S9.E.1 and Appendix 3

Annual reports and Stormwater Management Program Plans (SWMP’s) must contain more
information about permittees’ activities to increase transparency and accountability. The current
annual reports primarily consist of ‘yes’ or ‘no’ questions that do very little to inform the public
or the Department of Ecology of the permittee’s activities. Some of the questions ask for numeric
values but provide no context with which to evaluate the numeric value. Municipalities should be
required to provide more informative answers or to submit more supporting documentation so
that the public and the Department of Ecology can evaluate their activities.

4. Combining the Permits

Overall, these 2019 Permits should do more to combine Phase | and Il requirements.
Soundkeeper appreciates and supports efforts by Ecology in these preliminary drafts to pave the
way towards combining the Phase | and Phase Il permits, however, more can be done. The
Permits should be combined as soon as practicable.

C. COMMENTS ON DRAFT PERMIT SECTIONS

1. S.5.C.2 and S.5.C.0 Mapping Requirements (Phase | and Phase II)

a. Mapping deadlines should fall within first 3 years of permit cycle

The Mapping Requirements factsheet indicates that “Ecology will commit to working with
permittees to voluntarily associate outfall data with NHD reach and measure and load into the
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Water Quality Atlas during the 2019-2024 permit cycle.” The Permit should require that all
outfall data be input as soon as possible and no later than within 3 years at the very most (2022).

Footnote 1 on page 3 of the Draft Mapping Requirements for Phase II’s indicates that New Phase
I| Permittees shall have until February 2", 2024, to comply with the requirements to map their

MS4’s. This is not reasonable. New Permittees should have no longer than 3 years to comply
(2022).

All mapping requirements should be completed as soon as possible, and in no case later than
within 3 years (2022). This should provide sufficient time (2 years) for review and consideration
of all mapping data prior to the issuance of the next round of Permits, and enable Ecology to
make adjustments as needed in the next round of Permits.

The Draft Mapping Requirements for both Phase | and Phase Il Permittees requires that as
outfall records are updated or added, “For all known MS4 outfalls, the following attributes shall
be mapped: size and material, where known, no later than August 1, 2021.” We agree with this
deadline.

It is also reasonable to require mapping in electronic format for both Phase I and II’s.

b. The new term “permanent stormwater facilities” should be revised to
“stormwater facilities,” must be defined to read broadly, and must be used
consistently throughout entire permit (Mapping Requirements)

In the Mapping Requirements, Ecology introduces the term “Permanent stormwater facilities,” in
order “to correct error in 2013 Permits [sic] that inadvertently narrowed the scope of mapping.”
The proposed definition of the term is: “Permanent stormwater facilities are structures or devices
designed or used to control stormwater flows, or remove pollutants from stormwater, or both.”
Additional Guidance on page 6 (of the Mapping Guidance) states that the intention is to “return
to language that was included in the 2007 Permits. It calls for the mapping of structural
stormwater BMPs or devices owned and operated by the Permittee whether or not these facilities
meet, or help to meet, the minimum requirements included in the Permits. This term refers to
devices or structural stormwater BMPs constructed as retrofit projects, or prior to permit
requirements.”

The term “permanent stormwater facilities” was, however, previously used in the Phase I Permit
at Section S.5.C.5.4, and in Section S.5.C.4.4 of the Phase Il Permit. However it was not defined
in the Definitions and Acronyms Section of either Permits.

We support the use of new terminology to clarify that additional devices or facilities must
mapped beyond those previously required. We also support use of new terminology to clarify
that additional devices or facilities will now be regulated under the Operation and Maintenance
Section of the Phase | Permit and inspection requirements of the Phase Il Permit. However, we
have two concerns.
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First, use of the limiting word “permanent” in the new term “permanent stormwater facilities”
does not help achieve the above goals. Ecology should remove the term “permanent” from this
new term, and instead use the term “stormwater facilities.” The definition that this term will
replace did not include any restriction based on the expected lifetime or duration the facilities.
Why now impose a restriction that only “permanent” facilities be mapped? What constitutes
“permanent”? Permittees may cease to map stormwater treatment and flow control/BMPs
facilities if they are not subjectively deemed “permanent” by the Permittee. The term is therefore
problematic.

Second, current uses of the term “permanent stormwater facilities” in the Permits and their
Appendices must be reviewed and revised to ensure consistent usage and definition with the
above, particularly since this “new” term — permanent stormwater facilities — is already in use in
the Permits. In no instance may revisions result in backsliding in the Permits.

We are also concerned with a related revision in the Mapping Guidance. Ecology proposes to
revise the “Common Elements” of the Mapping Guidance to remove “Stormwater treatment and
flow control BMPs/facilities owned or operated by the Permittee” and replace this term with
“Permanent stormwater facilities owned and operated by the Permittee.” We strongly suggest
substituting “stormwater facilities owned or operated by the Permittee,” as the use of “and”
instead of “or” inappropriately narrows the scope of this definition.

c. Mapping requirements should be expanded

PSA supports expanding mapping requirements for all Phase | Permittees, not just Counties, to
require the mapping of all areas within the Permittees’ jurisdiction that were not previously
mapped, whether rural or however otherwise classified by density or population. Areas should
not be excluded from mapping requirements based on density or population.

We generally support expanded mapping requirements for Phase I’s and Phase II'’s. There have
been mapping requirements in the Permits since 1995 and yet Permittees have still not fully
mapped their MS4’s.

d. Proposed language regarding expanded mapping requirements

Draft Section S.5.C.2.h.ii states that: “No later than four years from the effective date of this
permit, Counties shall map tributary conveyances, as described in S.5.C.2.a.v., for areas not
mapped under the previous permit cycle.” However, S.5.C.2.a.v. was not revised to match this
expanded requirement. The original text of S.5.C.2.a.v. requires mapping of “Tributary
conveyances to all known outfalls and discharge points with a 24-inch nominal diameter or
larger, or an equivalent cross-sectional area for non-pipe systems. For Counties, this requirement
applies to urban/higher density rural sub-basins.” This language must be revised for clarification.

Ecology should clarify Section S.5.C.2.b.ii to read “No later than three years from the effective

date of this permit, Counties shall map all tributary conveyances, as described in S.5.C.2.a.v., for
all areas not previously mapped.” Three years is more than adequate time. Further, Ecology must
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revise S.5.C.2.a.v to match the intention expressed in the Fact Sheet to require mapping of rural
areas.

S.5.C.2.a.v should be rewsed to read “Trlbutary conveyances to all known outfalls and
discharge points w
for-nen-pipe-systems. For Countles thls requwement applles to &Fb&ﬂ%ghepdena%y—mral—sub—
basins all areas within the County regardless of density or population.” The proposed revisions
reflect that all pipes should be mapped, not just those 24" in diameter or greater. The 24” size
restriction appears arbitrary and is not warranted as water quality can still be impacted by
tributaries to outfalls or discharges points under 24” in diameter. The proposed revisions also
reflect that all rural areas not previously mapped must now be mapped. This more clearly reflects
the goal of expanding mapping requirements to all areas with the County, regardless of density
or population, and aligns with the goals of the Clean Water Act and our States Water Quality
Standards.

e. The same Mapping requirements should apply to Phase I’s and II’s

We support moving the mapping section from the IDDE section of the Phase 1l Permit to a
stand-alone section to mirror the Phase | Permit. Ecology should also take this opportunity to
require expanded and mirrored mapping requirements, in the same ordering and with the same
numbering, for Phase I’s and II’s.

By way of example, connections to tributary conveyances under Section S.5.C.2.a.iii and viii
should be mirrored in the Phase | and Phase 11 Permits. Under S.5.C.2.a.iii, Phase I’s must map
“all connections to tributary conveyances...and all associated emergency overflows,” but Phase
I’s do not. Phase II’s should also have this requirement.

Under S.5.C.2.a.viii, Phase I’s are required to map all existing, known connections to tributary
conveyances of more than 8” diameter. First, all connections to tributary conveyances should be
mapped, rather than only those 8" in diameter or greater — this size restriction is not warranted
and seems arbitrary, as water quality can still be impacted by connections to tributaries under 8”
in diameter. Second, Section S.5.C.2 also only currently requires Counties to map known
connections to tributary conveyances “within urban/higher density rural sub-basins mapped
under the previously permit.” To match the expanded mapping requirements for tributary
conveyances to known outfalls and discharge points in the new Draft, which now requires Phase
| Permittees to map rural areas not previously mapped, it makes sense to expand mapping of
connections to tributary conveyances under S.5.C.2.a.viii to rural areas as well. Mapping
information for both features in the expanded rural areas can be achieved more efficiently if
performed at the same time. Third, Phase II’s should also have the requirements we suggest in
section S.5.C.2.a.viii.

PSA agrees with Ecology’s decision to add Sections S.5.C.0.a.iv and vi to the Phase II Permit, to
require that Phase II Permittees now map the “Geographic areas served by the Permittee’s MS4
that do not discharge stormwater to surface waters,” and “Connections between the MS4 owned
or operated by the Permittee and other municipalities or public entities,” respectively. This is an
improvement and dovetails with the Phase | Permit.
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2. S.5.C.2 Draft Mapping Guidance (Phase I and II)

a. Purposes section should be expanded (Mapping Guidance)

Section 1l on page 2 of the Draft Guidance should be revised to add that the mapping
requirements also serve the purpose of supporting implementation of the permit requirements for
monitoring and assessment.

b. Terms and definitions should be expanded and clarified (Mapping Guidance)

Locations that inadvertently infiltrate should be included in the definition of “Discharge Point”
and mapped. Excluding locations that inadvertently infiltrate may give rise to disputes regarding
the engineering, purpose or intention of a location or infrastructure, and lead to the exclusion of
DP’s that should otherwise be mapped to better track the flow of stormwater and Permit
compliance by the Permittee.

The definition of “known outfall” refers to a stormwater discharge to a surface receiving water
only and does not include discharges to receiving ground water (Guidance, p.6). While the Clean
Water Act regulates discharges to surface water, Washington’s Water Pollution Control Act
prohibits discharges to groundwater. (See RCW §90.48.080). To better serve the purposes of the
Clean Water Act while meeting State Water Quality standards and working to achieve the goals
of both the CWA and State Water Pollution Control Act, discharges to groundwater should be
monitored and tracked along with discharges to surface water.

The definition of “tributary conveyance” should be expanded and consistently used throughout
both Permits to mean: “pipes, ditches, catch basins, and inlets owned or operated or used by the
permittee and designed or used for collecting and conveying stormwater.”

c. Requirements in the Mapping Guidance and Permit should be expanded and
clarified

Underground Injection Wells are not required to be mapped, even where they handle stormwater
(Guidance, p. 8). They are recommended features to be mapped. Mapping should be required.

Page 7 of the Guidance indicates that Ecology will still use the term “Stormwater Treatment and
Flow Control BMPs/Facilities” in the Mapping sections of the Permit, and defines same. The
Guidance indicates that “the proposed mapping language now relies on the proposed term
“permanent stormwater facilities” to capture Stormwater Treatment and Flow control facilities/
BMPs...” This is confusing because some stormwater treatment and flow control facilities and
BMPs are not “permanent,” but rather, they are implicitly or explicitly temporary. For example:
bioretention, vegetated roofs, etc., may not be “permanent,” and “temporary erosion and
sediment control BMPS” must also be mapped under the umbrella term “permanent stormwater
facilities.” PSA suggests that this confusing discrepancy can be corrected by using the new term
“Stormwater Facilities” rather than "Permanent Stormwater Facilities,” as previously suggested.
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Critical habitats and waterbodies with listed salmon species are not required, but recommended,
to be mapped. (Guidance, p. 9). It would be beneficial to require these features to be mapped,
along with listed 303(d) waterbodies, to the extent that Permittees may wish to target specific
areas or watersheds to prioritize, for retrofits or for the purpose of complying with other Permit
requirements.

Figure 1 on page 10 of the Draft Guidance is described as containing features which “ought” to
be mapped. The features depicted “must” be mapped pursuant to Permit requirements.

On Page 11 of the Guidance, Ecology indicates that the drainage ditch does not need to be
mapped as a Discharge Point. Why does the ditch not have to be mapped as a conveyance?

3. S.5.C.5 Controlling Runoff from New Development, Redevelopment, and Construction
Sites — (a) site and subdivision scale requirements (Phase I and II)

Ecology must take this opportunity to expand Permit requirements under S.5.C.5.a, and other
requirements referenced therein (Permit Appendix 1 and the MANUAL), to ensure compliance
with Clean Water Act. Below we identify Permit provisions that should be revised.

a. Extensions of permit deadlines due to litigation or administrative appeals should
be limited (S.5.C.5.a, site and subdivision scale requirements)

Condition S5.C.5.a.iii purports to allow permittees to gain an extension of time to meet the site
and subdivision scale minimum performance measures by written request citing circumstances
beyond the permittee’s control, “such as litigation or administrative appeals.” Allowing an
extension modifies the terms of the permit and should not be done in an informal process such as
is outlined here. If extensions will be allowed, this section and any other permit sections
purporting to authorize extensions due to “litigation or administrative appeals” should be
modified to clarify that only litigation or administrative appeals of the requesting Permittee’s
local manual and ordinances required by this section are grounds for a request for an extension.

b. Permittee’s must reduce pollution accumulation in MS4’s through better
operations and maintenance procedures

We reiterate our comments from our letter dated October 7%, 2016. All municipal permittees
should be required to conduct routine pipe/line cleaning and require more timely removal of
polluted sediments from stormwater facilities.

We further urge Ecology to require that permittees remove contaminated sediments from catch
basins within one month of triggering maintenance standards, and from other facilities within six
months of triggering standards. We also strongly recommend that Ecology add clarity to
requirements around illicit discharges and reporting by requiring minimum annual screening
requirements that support continual screening over the permit term.
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c. 100% of new development, redevelopment and construction site inspections
should be scheduled and required (Appendix 1)

Under S.5.C.5.a.v.(5), “Compliance during this permit term shall be determined by achieving at
least 80% of scheduled inspections.” This should be revised to require scheduling, and achieving,
100% of inspections.

d. More Minimum Requirements should be required as a baseline (Appendix 1)

The Permit currently requires all new development, redevelopment, and construction sites to
meet minimum requirement #2 — regardless of the size of the project. This baseline should be
expanded. All new development, redevelopment and construction sites should also be required to
comply with minimum requirements 3, 4, 5 and 8.

Ecology should reduce the square footage of site development that triggers minimum
requirements.

Minimum requirement 1 should include a requirement to use LID “to the maximum extent
technically feasible” rather than simply “feasible.”

The Permits need to dramatically increase the kinds of projects subject to meeting the
performance standards in Minimum Requirement 5. Some LID practices should apply to all
development projects regardless of size. Further, as we stated in comments on the Permits in
2012, we strongly disagree with including the statement that only the first feasible BMP is
required. The core principle of LID is to integrate multiple small-scale BMPS across a site to
reduce the generation of stormwater and infiltrate what remains. These help achieve the goal of
no-net runoff in all storm events. Ecology should adopt some kind of enforceable or accountable
metric to the mandatory lists that directs that BMPS be chosen and implemented to eliminate as
much runoff from the site as technically feasible. Phosphorus treatment should be mandatory.

e. Exceptions and Variances should be limited, reviewable and appealable
(Appendix 1)

Exceptions/ Variances should not apply to LID requirements, which are governed by infeasibility
criteria. Ecology should impose a mitigation requirement for any exception or variance from a
condition to ensure that the environment does not suffer, and to act as a disincentive to over-
generous reliance on these provisions. It is also crucial that all exceptions and variances be
reported in the Annual Reports so that the public can determine if any permittee is abusing this
process and to ensure that additional permit conditions are imposed in the future if so.

There should be a public variance appeal process with specific procedures for review and
comment. The public should also be granted the authority to appeal a variance if the review
process is inadequate. In addition, there should be a trigger that mandates Ecology review of a
Permitee’s repeated use of variances, allowing for penalties in the event of excessive or
inappropriate use. The trigger should define the minimum number of variances issued by a
Permittee that triggers Ecology review of the projects receiving variances and their associated
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site conditions. For example, the trigger might be defined from the number of stormwater
projects by a Permittee annually, if 10% of that number are granted variances in one year, a
review would be required.

4. Stormwater Management Manual Western Washington (Manual)

Ecology should not merely focus on “enhancing the usability of the Manual.” Ecology must take
this opportunity to update the Manual to require the use of AKART including any new or
modified BMPS. The Manual is only updated every 5 years, yet technology changes constantly.
The current 5 year review process presents an enormous opportunity to update the AKART and
BMP requirements in the Permit. The Permit must reflect changes in known and available
technology. Failure to do so at this time may result in confusion or, at worst, reliance upon
outdated BMPs that may expose Permittees to violations of the Clean Water Act.

Below are some areas where the Manual can be improved, as well as comments on the proposed
revisions to the Manual Volume 11 and BMPs that are currently available for review on
Ecology’s website.

a. Infeasibility criteria should be narrowly tailored to what is actually scientifically
infeasible

The BMP infeasibility criteria in the Manual should be revisited and narrowed now and with
each subsequent Permit cycle. They are currently overly broad when they should be narrowly
tailored to what is actually scientifically infeasible, and should be applied locally wherever
possible. If we allow developers to make LID infeasible on each site due to overly broad criteria,
the entire regulation becomes a voluntary effort. There should be clear requirements to ensure
LID does not become “infeasible” by development practices or project design.

First, we recommend a statement in this section that there are no circumstances under which
retention of native vegetation and reduction of impervious area are infeasible.

Second, if there are any adverse environmental impacts arising from any of the criteria, the
Permit should require mitigation.

Third, we have many concerns which were previously raised during the past permit cycle which
still apply to the current Manual. We repeat those concerns by incorporation of those comments,
found on pages 13-14 of the comment letter attached hereto as Exhibit A.

b. Concerns with changes to the Manual regarding Construction SWPPPs

Ecology proposes to revise Section 11-3.1, “What is a Construction SWPPP” to remove the
statement that a SWPPP is required. Why is this being removed? A SWPPP is required for both
Phase I’s and Phase II’s for all new development, redevelopment and construction per
Appendices 1 of the Phase I and 11 Permits. This should be specified, and could be done by
reference to former section 11-2.2.
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Ecology proposes to revise Section 111-2.1 to remove the requirement that the Construction
SWPPP “must be located on the construction site or within reasonable access to the site for
construction and inspection personnel” by inserting the word “narrative” — the full SWPPP
should be required to be on site. It should also be sent to Ecology electronically and made
available for public review.

Ecology has added language to 11-3.1.1 to specify that “On construction sites that discharge to
surface water, the primary concern in the preparation of the Construction SWPPP is compliance
with Washington State Water Quality Standards. On construction sites that infiltrate all
stormwater runoff, the primary concern in the preparation of the Construction SWPPP is the
protection of the infiltration facilities from fine sediments during the construction phase and
protectlon of ground water from other pollutants ” We suggest strlklng the followmg sentence:

the SWPPP are |mportant to these S|tes and aII requwements are mandatory By expressing a
hierarchy of importance for all SWPPPs despite local conditions, Permittees may prioritize some
elements other elements that may result in greater impacts to water quality based on local
conditions.

Why is the language “Consider and research the following site specific factors to understand the

site specific construction stormwater pollution prevention needs” proposed for removal from
Section 11-3.1.3?

Soundkeeper is concerned that Ecology has proposed drastic revisions to the content required for
SWPPPs, including removal of entire sections outlining how a SWPPP is to be prepared under
[1-3.1. What is the rationale and justification (if any) for the removal of these sections?

c. Concerns with changes to the Manual regarding Construction BMPs

Ecology proposes to remove the definition of “significant concrete work” from BMP C151. If
this definition is to be removed or modified, it must not result in backsliding and therefore must
be defined as an area smaller than that previously defined.

Ecology proposes to revise BMP C209 to indicate that outlet protection is no longer required.
Why? How does this mean the CWA’s anti-backsliding requirements? Further, Ecology deleted
information about creating fish habitat. Why was this removed?

Ecology proposes to revise BMP C240 and C241 to remove the requirement that “prior to
leaving a construction site, stormwater runoff must pass through a sediment pond” or trap or
other appropriate sediment removal best management practice. Why is this requirement being
eliminated? How does this mean the CWA’s anti-backsliding requirements?

PSA has questions regarding some of the proposed changes to BMPs. These necessitate technical
review by an engineer or stormwater expert prior to commenting. These include but are not
limited to BMPS C105, C121, C123, C126, C200, C201, C250, and C252. Soundkeeper will
review and comment upon these proposed revisions as soon as practicable.
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d. This round of Permits should move away from a “list” approach for BMPs and
move towards a site planning approach

The 2019 Permits and Manual should do more to step away from adding BMPS to a list, and
move towards a site planning approach. As stated previously above in this letter, we strongly
disagree with including the statement that only the first feasible BMP is required. The core
principle of LID is to integrate multiple small-scale BMPS across a site to reduce the generation
of stormwater and infiltrate what remains. These help achieve the goal of no-net runoff in all
storm events. Ecology should adopt some kind of enforceable or accountable metric to the
mandatory lists that directs that BMPS be chosen and implemented to eliminate as much runoff
from the site as technically feasible

Furthermore, site planning is a more holistic and sensible approach to incorporating LID BMPs.
For example: utilizing the best soils so that the soils provide maximum infiltration, and retaining
trees so that they can do their jobs and uptake the maximum amount of water as well as stabilize
a site, is both a logical and cost effective approach to construction. Site planning ends up being
less expensive than constructing structures that aim to mimic these same processes. We
recommend that Ecology prepare a Guidance regarding taking a site planning approach.

e. Suggested changes to technical requirements in Manual

SWPPPs should be prepared by trained CESCL’s. It takes training and experience to properly
select sediment and erosion control BMPs for use on a project.

In Section 111-3.1.1, infiltration trenches should not be permitted to be installed in a utility
easement area. Any excavation work performed by an underground utility has the potential to
disturb and clog an infiltration trench and reduce its storage and infiltration capacity. In turn,
future maintenance or repair work on the trench could place workers at risk of electrocution.

Section 111-3.3.4 and 111-3.4.2 should be revised to require infiltration testing to take place
between December 1%t and April 1%, during the seasonal wet months during high groundwater
elevation. Otherwise, if testing is performed during the dryer, summer months, projects may not
meet the required seasonal high groundwater elevation separation and the stormwater infiltration
system may fail to properly perform, causing water quality degradation.

Section 111-3.3.9 should be revised to require operation verification testing, rather than strongly
recommending same.

BMPT7.30 should be revised to require that the flow entrance to bioretention cells be located at
the opposite end from the outlet. This will maximize stormwater treatment.

f. Manual and Appendix 1 Equivalents must be reviewed and approved by Ecology
Permittees must adopt the 2019 Manual or equivalent - Phase | Permittees by Dec 31 2020,

Phase Il Permittees by August 31 2021. Ecology states that it does not anticipate requiring or
providing an equivalency review of Permittee’s SW manuals. PSA takes issue with Ecology’s
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failure to require compliance with the Permits. This conflicts with S.5.C.5.a.iii of the Permit,
which states that “Ecology review and approval of the local manual and ordinances is required.”

Condition S5.C.5.a.i., and other sections throughout the Permit, purport to allow permittees to
include in ordinances or other enforceable documents the minimum requirements, thresholds,
and definitions in Appendix 1, or others “determined by Ecology to be equivalent to Appendix
17 for new development, redevelopment, and construction sites. A similar provision is found in
Condition S5.C.5.a.ii regarding Manual equivalents. These provisions do not specify any
procedure requiring public participation for Ecology to determine whether alternative minimum
requirements, thresholds, and definitions are “equivalent to Appendix 1” or to the Manual.

NPDES permits should not incorporate minimum performance measures that do not yet exist.
Additionally, this provision would allow Ecology to effectively modify permit conditions
without the proper process by determining that certain measures are “equivalent” to those in
Appendix 1 or the Manual, and thereby authorizing them for use under this permit. How does
Ecology determine equivalency? If Ecology makes such a determination, will it then issue a
permit modification? If not, why not? Has or is Ecology adopting the codes and resources
identified in Appendix 10 as examples of Manual Equivalents that new Permittees can or should
use as a model for compliance in the event they do not adopt the Manual? Is there Guidance
forthcoming on this matter?

Without providing firm Guidance that the public can review and weigh in on regarding
equivalents to Appendix 1 and the Manual, and without any review or accountability processes
in place for the requirement that Permittees adopt Appendix 1, the Manual, or either of their
“equivalents”, there is no guarantee that new Permittees will adopt any of these Permit
requirements - equivalent or otherwise. This is unacceptable.

5. S.5.C.6 and Appendix 11 Structural Stormwater Control Program (Phase |)

a. Retrofits should be mandatory for Phase I’s and I1°s

We strongly support Ecology’s efforts to develop retrofit requirements for Phase I Permittees.
This mandate should also apply to Phase Il Permittees. Our already built-out infrastructure—
developed without stormwater treatment—is our biggest challenge as we all work together to
reduce the impact of stormwater in our local waterbodies. While we need to avoid repeating the
mistakes of the past with new and redevelopment, we must also turn the tide on existing
pollution generating surfaces.

While this aim can be partially supported by operational measures, such as pipe cleaning and
increased street sweeping, we believe capital efforts must be prioritized. Specifically, capital
efforts that preserve, re-establish, or mimic natural hydrological functions.

As framed, Ecology has developed a "retrofit incentive points" program that does not apply to
Phase Il Permittees and that is somewhat confusing as worded and framed.
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b. The program must clearly articulate that it is mandatory

The program requirements should be called “requirements” and not “incentives.” Use of the term
“incentive points” is confusing and misleading; it suggests that there will be a benefit or reward
for Permittees achieving these “points” when in reality achieving 1300 points is required as a
minimum performance standard. Furthermore, “retrofit” is not defined in the current or draft
Permit. Retrofit must be clearly defined in order to determine if points should be “awarded” (or
earned by Permittees) for certain types of projects.

c. The structure of the retrofit program is lacking

The planning process used to develop each Permittees’ retrofit requirement program should be at
the watershed/basin level and require permittees to coordinate and collaborate with other entities
under municipal stormwater NPDES permits that share the same watershed/basin. Additionally,
planning and timelines should be based on prioritization, and prioritization criteria should
include effects on listed water-dependent species.

d. Retrofit points should only be earned by retrofits

We appreciate the division of points into 1000 design stage and 300 completed projects during
this first iteration of the retrofit requirement. We understand that future iterations of the Permit
will include a higher point requirement for completed projects vs. design stage.

The types of projects that can be used to satisfy retrofit requirements are too broad and include
types of projects that will not achieve the same water quality benefits as actual retrofits. Retrofit
must be defined. How has Ecology defined “retrofit” when it determined the 10 types of projects
that qualify for retrofit points?

Ecology proposes to revise the requirements of S.5.C.6.a.i to read:

“The program shall consider the following projects:
(1) New flow control facilities, including LID BMPs.
(2) New treatment (or treatment and flow control) facilities, including LID BMPs.
(3) New LID BMPs
(4) Retrofit of existing treatment and/or flow control facilities.
(5) Property acquisition for water quality and/or flow control benefits (not associated
with future facilities), including riparian habitat acquisition.
(6) Maintenance with capital construction costs > $25,000”

Furthermore, Permittees “may” consider 4 more types of projects. As drafted, the new “retrofit
incentive points” requirement can be met by projects falling under any one of the 10 categories
of projects listed under S.5.C.6.a.i and S.5.C.6.a.ii, which are also listed in the proposed Draft
Appendix 11. To be clear, these are:

Project Type Numbers
1. New flow control facility
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New runoff treatment facility (or treatment and flow control facility)
New LID BMPs

Retrofit of existing treatment and/or flow control facility

Property acquisition

Maintenance with capital construction costs > $25,000

Restoration of riparian buffer

Restoration of forest cover

Floodplain reconnection projects

. Other actions to address stormwater runoff into or from theMS4 not otherwise

required in S5.C

While it is useful to require Permittees to consider these 10 types of projects, not all of these
projects should be used to qualify the Permittee for retrofit points. Specifically, only numbers 1-5
should be used to qualify a Permittee for points. This can best be explained in a new section,
S.5.C.6.a.iii, inserted after the current draft version of S.5.C.6.a.ii, which might read:

“The Permittees’ Retrofit Requirements program must include the following types of
projects, which are the only project types that qualify Permittee for retrofit requirement

points:

(1) New flow control facilities, including LID BMPs.

(2) New treatment (or treatment and flow control) facilities, including LID BMPs.
(3) New LID BMPs

(4) Retrofit of existing treatment and/or flow control facilities

(5) Property acquisition”

Furthermore, we have concerns with the 10 project types as follows:

1.

New flow control facility: Don’t have to meet “standard flow control
requirement” but shall be designed to control stormwater flow from existing
development — standard requirements must be met.

New runoff treatment facility (or treatment and flow control facility):
Facilities in this category do not have to meet runoff treatment requirements but
they shall be new facilities that provide a treatment benefit for existing
development. Facilities should meet runoff treatment requirements.

New LID BMPs: We appreciate the clarification that the LID BMP project type
will again be separated out from flow control facility after having combined them
in 2013- 2018 permit.

Retrofit of existing treatment and/or flow control facility: Is expected to occur
on previously constructed stormwater facilities that, if modified, would provide
additional hydrologic or runoff treatment benefits. This should be rephrased to
match parallel Permit requirements, namely: Permitees must be required to
demonstrate that retrofits will providing additional hydrologic or runoff treatment
benefits.

Property acquisition: there should be a duration requirement on buffers,
easements, property acquisition, and other projects that may otherwise be
temporary.
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10.

Maintenance with capital construction costs > $25,000: maintenance
requirements should be dealt with under the operations and maintenance sections
of the Permits. Permittees should not be allowed to perform maintenance they
may have otherwise performed and use this maintenance as a means of satisfying
retrofit requirements.

Restoration of riparian buffer: there should be a duration requirement on

buffers, easements, property acquisition, and other types of projects that may

otherwise be temporary. The requirement should be permanent. There should also
be minimum buffer requirements — where are these spelled out?

Restoration of forest cover: there should be a duration requirement for

restoration of forest cover to be permanent.

Floodplain reconnection projects: there should be a duration requirement for

floodplain reconnection projects to be permanent.

Other actions to address stormwater runoff into or from theMS4 not

otherwise required in S5.C

¢ “Enhanced maintenance” and “high efficiency street sweeping and line
cleaning” should not qualify for retrofit points. If enhanced maintenance
would meet MEP, Permittees should already be required to perform enhanced
maintenance. Moreover retrofit projects must have demonstrable water quality
benefits.

e Ecology proposes a formula to calculate incentive points for street sweeping:
lane miles swept x (frequency of sweeting in events/year — 1 event). We do
not support including street sweeping in the types of projects that will qualify
for retrofit points.

e Ecology asks if the Permit should include a qualifying project type for the
permanent protection of working farmland. We strongly object to such
inclusion. Farm land is exempt from NPDES permitting requirements but
must meet Washington State’s non-point source program requirements.
Further, Washington has a zero discharge standard in place for non-point
sources pursuant to 90.48. Permittees should not benefit from reducing
discharges that are currently prohibited by law to achieve a water quality
benefit.

e Ecology asks if the Permit should include a qualifying project type for the
permanent removal of hard surfaces and conversion to vegetation. We
approve of this concept and feel a .25 might be an appropriate point
multiplier.

Ecology should have oversight and the authority to approve or disapprove
retrofit projects

The description of the retrofit requirements program should identify how the program will ensure
compliance with water quality standards.

As written Permittees select retrofit projects. In order for any project or action to be counted
under the SSC Program, however, Ecology expects it to have a quantifiable and verifiable
hydrologic or pollutant removal (or runoff treatment) benefit. Yet the Permittee is responsible for
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documenting hydrologic and pollutant removal benefits and variables used in retrofit incentive
calculations. Ecology must have the authority to, and must be required to, review and approve
(or disapprove) retrofit projects on the basis of meeting these requirements, which must be
clearly stated in the Permit. Retrofit requirements programs should also be subject to public
review and input, as well as challenges or appeals.

f. Deadline for reporting should be within 3 years of Permit issuance

As we commented previously, all deadlines for deliverables and compliance should fall within 3
years of the Permits’ effective date. The deadline for Appendix 11 reports for achieving retrofit
requirement points should be 8/1/22. This will provide Ecology 2 years to review and
incorporate feedback from these reports into the next Permit cycle. Projects completed after
8/1/22 should qualify towards future compliance of the point requirements if they in the design
phase as of the 8/1/22 report. A project that is in process should not receive points until
completion.

6. S.5.C.X Source Control Program for Existing Development (Phase 11)

Soundkeeper previously commented that the Phase | and Il Permits should contain the

same standards for Permittees. The draft Phase 11 Source Control section represents a big step
forward in that Phase II's are now required to perform an inventory and inspections of identified
pollution sources. The Phase Il permit should mirror the Phase | permit and require that the
inventory be updated every 5 years.

However, as with our comments on the Phase | Permit, both the Phase | and Phase Il source
control requirements should include a mandate that all source control inventory listed businesses
be inspected during a permit term, that is, 20% annually and 100% during permit term. Neither
section has been revised to include this important provision that will ensure that all identified
potential sources are inspected and the enforcement can take place if there are violations. Is
Ecology authorizing Permittees to re-inspect the same 20% year after year?

Soundkeeper is generally supportive of the progressive enforcement policy articulated in section
iv, but clarification is needed regarding how permittees are to address instances of refusal to
allow inspections.

7. S.5.C.8 lllicit Discharge Detection and Elimination (IDDE) (Phase | and II)

Soundkeeper highly appreciates that Ecology has considered and incorporated some of our
previous comments around the necessity of more guidance and training for IDDE field screening.
We support the proposed revisions to the Phase | and Il Permits requiring inclusion of data for all
of the potential illicit discharges, including spills and illicit connections, found by or reported to
the Permittee during the previous calendar year, in Permittees’ annual reports. The new proposed
language could, however, be clarified to explain that all potential and confirmed illicit discharges
must be reported to Ecology. It may also be necessary to clearly define the term “potential illicit
discharge.”
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The IDDE reporting form should include “receiving waterbody,” if known, and “water quality
testing,” with option to input type of test performed in the form. It should also require a summary
of known water quality and flow problems, if any, near the incident location or in the receiving
waterbody(-ies).

However, per prior comments, we further urge Ecology to require municipalities to conduct
more public outreach to inform citizens about illicit discharges and advertise reporting hotlines—
not less - so that the general public can also assist with these efforts. This is discussed further in
the next section.

8. S.5.C.10 Public Education and Outreach (Phase | and II)

a. We support movement towards combining the Permits

We appreciate that the draft Education and Outreach sections for the Phase | and 11 Permits are
almost identical. We support combining the Phase 1 and Phase 11 Permits into one Permit as soon
as practicable.

b. We support targeting audiences and subject areas for outreach and education
based upon specific water quality benefit goals as well as EJ considerations

We support the revisions to Section S5.C.10.a and S.5.C.1.a, which will require Permittees to
select target audiences and specific subject areas for education and outreach materials in order to
address local water quality priorities. This less prescriptive approach makes sense and has the
potential to be more effective to inform specific target audiences about the issues that will impact
their water quality the most. To do so, the Permit should require that targets be based on
achieving the maximum water quality benefits. Selection of audiences and subject areas should
also require consideration of environmental justice and equity.

Will there be any requirements or suggestions in the Permits regarding the incorporation of
outreach and educational materials into primary or secondary grade school curricula?

c. We support more education and outreach around spotting and reporting illicit
discharges, and oppose removal of this requirement

PSA is concerned that the requirement to inform the public about the impacts of illicit discharges
and how to report them was removed from the outreach and education sections of the 2019
Permit drafts. The public needs to be aware of this issue and of how to report it, particularly if a
municipality has identified and prioritized illicit discharges as a water quality concern. In
discussions with Ecology, Ecology suggested that this requirement is duplicative because the
same requirement is found in the IDDE section of the Permits. However, the IDDE and Source
Control sections of the Permits do not include a requirement that the general public or sections of
the general public be informed about illicit discharges and how to report them. The IDDE section
does require “a publicly-listed and publicized hotline or other telephone number for public
reporting of spills and other illicit discharges,” but this is insufficient. Soundkeeper does a lot of
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work in this area and we feel it is essential for enforcement and compliance. This requirement
should not be removed.

d. We support the effectiveness evaluation strategy outlined for the outreach and
education program

We support the social marketing strategy outlined in the drafts at S5.C.10.b in Phase 1 and
S5.C.1.b in Phase Il. We believe a 6 month deadline for effectiveness evaluation is sufficient (if
the Permits are reissued 8/1/19, this would fall on 2/1/20). The implementation deadline should
be 6 months after the evaluation deadline (or by 8/1/20). The evaluation and report on the
changes and their effectiveness should be due within 2 years from implementation (in 2022).
Under this timeline, Ecology will have time to review the reports and incorporate results and
feedback prior to the next Permit cycle.

e. We strongly support the new requirement to summarize and incorporate known
water quality and flow problems in the Education/Outreach plan

We thank Ecology for considering our comments from our preliminary comment letter dated
October 7", 2016 around known water quality problems being incorporated into education and
outreach efforts. We believe that future watershed planning and outreach/education work will be
stronger if local governments are able to articulate their water quality and quantity problems and
use this information to better prioritize their programmatic efforts. We appreciate Ecology’s
move to tailor the “Outreach/Education Plan” to each jurisdiction and would include strategies
for each target audience for each problem (i.e. the plan for fulfilling permit education
requirements, based on the known problems for the jurisdiction). This important element of
planning is needed.!

9. Revisions to Section S.5.8, Monitoring and Assessment

Soundkeeper supports a watershed based, comprehensive monitoring program. Obtaining good
data on the impacts of stormwater discharges on receiving waters and sediments is necessary to
ensure that discharges do not cause or contribute to violations of water quality standards. It is
also necessary in order to determine whether water quality standards are being met through
current management programs, or whether numeric effluent limitations should be established.
Furthermore, monitoring data is critically important to understand the severity of the stormwater
problem and have a better sense of what needs to be done to solve it. Finally, this sort of
information would be extremely helpful in enforcement.

a. More monitoring sites should be required.

In 2006, Ecology required counties and cities to monitor only 3 outfalls and Ports to monitor 1.
In 2012, the Phase | Permit required Permittees to monitor 12 locations and Ports 8 for status and

! New language at S.5.C.10(b): “Each Permittee shall implement or participate in an education and outreach
program that uses a variety of methods to target the audiences and topics listed below. The program design must be
based on local water quality and demographic information to identify high priority target audiences, subject areas,
and/or BMPs.”
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trends monitoring, and 5 and 2 locations for effectiveness studies. The 2019 Permit drafts require
counties and cities to monitor 5 locations and Ports to monitor 2 for status and trends monitoring
as well as effectiveness studies: why the reduction of the number of locations required for status
and trends monitoring from 2012- 2018 (now 2019)? When there are thousands of outfalls and
significant variation within each land use category, what is the justification for requiring so few
monitoring sites? The number of monitoring sites or locations required by the Permit should not
decrease. Moreover, the number of required locations should be tailored to represent the diverse
land uses, geography, amount of rainfall, and other variants from Permittee to Permittee that
would help provide useful information.

b. Soundkeeper does not support reduced reporting requirements (S.5.8)

Section A of the Permit requires Permittees to submit a summary of findings from any
stormwater monitoring or stormwater related studies in their annual report. The new Permit draft
for Phase | no longer requires Permittees to provide descriptions of 4 types of reports -
monitoring that triggers S.4.F, monitoring for IDDE activities per section S5.C.8, monitoring
conducted for TMDLs listed in S.7 or Appendix 2, or independent monitoring conducted in
accordance with requirements in S.8.B.2 or 3 or S8.C.3 or 4 — in their annual reports. The “Note
to Reviewers” on page 1 states that “Ecology wants this S.8.A reporting to be meaningful.”

PSA supports increased transparency and accountability through more reporting requirements.
We agree generally with Ecology’s rationale for not requiring summaries of reports already
provided to Ecology pursuant to other sections of the Permit. These 4 types of reports contain
important information and should be made available to the public by inclusion in entirety in
Permittees’ annual reports.

Section S.8 should further be clarified to provide examples or describe the exact types of reports
that must still be summarized under S.8.

c. Ability to pay into collective fund is essential

Ecology has asked for input regarding a proposal to eliminate Permittees ability to pay into a
collective fund for Regional Stormwater Monitoring Programs. PSA believes that the regional
stormwater monitoring component of the Permit is an essential component of the Permit. It
provides the mechanism by which we can evaluate our overall progress towards meeting the
Clean Water Act’s goals and requirements. We have long advocated for stronger Monitoring,
Reporting, and Enforcement requirements. We believe Permittees should continue to have the
option to pay into a collective fund for RSMP. While we support having different options for
how monitoring and assessment may be performed by Permittees that opt out, opting in should
remain an option. So long as the quality of data received by Ecology is sufficient, Permittees
should continue to be able to choose amongst monitoring and assessment options. Moreover, the
amount of annual payments should be adjusted to reflect the number of Permittees actually
paying in and the needs of the program.
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d. Amount of annual payments is insufficient

PSA highly supports the Regional Status and Trends Monitoring, and we are concerned that it is
not fully funded by the cost allocations included in the draft Permit. In 2012, Soundkeeper and
other stakeholders supported increasing annual payments to $6 million per year/$30 million in
the permit cycle. The proposed annual Permittee contribution tables provided by Ecology in this
Draft reflect a total of about $2.6 million total over the Permit cycle for S.8 monitoring fees. This
assumes that all Permittees opt in. This amount is insufficient, and should also be modified to
reflect the number of Permittees actually paying in.

e. Proposed revisions to Appendix 9 appear positive, but require review

Ecology has asked for feedback on several general concepts under the box on page 3 of 8 of this
draft section (Permit section S.8, Monitoring and Assessment). “Ecology is proposing to update
Appendlx 9 with changes including:
Reduce antecedent dry period from 24 to 8 hours

» Update laboratory methods as appropriate

« More clearly define sediment sampling as in-system solids sampling via sediment trap

« Add total PCBs to the runoff characterization list (using 1668C)

« Add guidance for interpreting non-detects

« Add particle size distribution

« Add or remove other parameters”

However, Ecology has not provided specific draft Permit language upon which to comment.

We generally support the change to add total PCBs to the runoff characterization list (using
1668C). We also generally support the inclusion of guidance for interpreting non-detects and for
adjusting parameters based on information from SAM studies.

However, in order to comment further or on the other items listed, we must review the specific

proposed Permit and Appendix language. We look forward to reviewing the language with the
issuance of the formal draft Permits this summer.

D. COMMENTS ON ADDITIONAL SECTIONS OF THE PERMIT NOT
PROPOSED FOR REVISION AT THIS TIME

1. SWMPs (S.5)

a. The SWMP should require that discharges must not cause or contribute to
violations of State Water Quality Standards.

Section S.5.B of the Phase | Permit states “[t]he SWMP shall be designed to reduce the discharge
of pollutants from MS4s to the MEP, meet state AKART requirements, and protect water
quality.” The phrase “protect water quality” is too vague to permit evaluation of whether
permittees are meeting this condition. This section should be revised to clarify that the SWMP

Page 21 of 23



must ensure compliance with water quality standards and prevent water quality violations.
Discharges must not cause or contribute to violations of water quality standards. Other permit
terms with the vague phrase “protect water quality” include: S5.C.5.a.ii. and S6.A.2. In each
case in the Phase | Permit, and in instances where this language appears in the Phase Il permit,
Ecology should replace that phrase with: “ensure discharges will not cause or contribute to
violations of water quality standards.” This is required by RCW 90.48.520.

b. Residential car wash water should be prohibited in SWMPs

S5.C.8.b.1i.(2) requires the permittees to prohibit certain categories of non-stormwater
discharges, except under certain conditions. Ecology should add residential car wash water to
this list, and articulate appropriate conditions, such as washing cars on lawns or other permeable
surfaces.

c. Operations and Maintenance (S.5.C.9)

The Permits should implement a minimum annual screening requirement. They should also
require more frequent, routine pipe and line cleaning and require more timely removal of
polluted sediments from stormwater facilities. The time limits within which maintenance is
required after detection of an issue is too lax and should be ratcheted down. This is necessary to
reduce pollution accumulation in MS4s.

1. Secondary Permittees (S.6)

a. 3year deadline for MEP requirement

Section S.6.A.3 of the Phase | Permit allows Secondary Permittees to develop and implement
their SWMP fully “ no later than four and one-half years from initial permit coverage date.” As
we commented in 2006, Section 402(p)(3)(B)(iii) of the Clean Water Act, 33 U.S.C. §
1342(p)(3)(B)(iii), sets the standard that all permits for discharges from municipal storm sewers
must meet. Under this standard, municipal stormwater permits must “require controls to reduce
the discharge of pollutants to the maximum extent practicable.” Sections 402(p)(4)(A) and (B)
require that permits provide for compliance with this MEP standard “as expeditiously as
possible, but in no event later than 3 years after the date of issuance of such permit.” 33 U.S.C. §
1342(p)(4)(A), (B).

Ecology has determined that implementation of the stormwater management program required
under this permit constitutes reduction of pollutants to the maximum extent practicable
(MEP).The Clean Water Act therefore mandates that these SWMPs be fully implemented no
later than 3 years after the effective date of the permit. There are instances, however, where the
permit establishes timelines that are inconsistent with this mandate, and therefore violate the
CWA —such as S.6.A.3 for Secondary Permittees. This language should be revised to require
implementation of the SWMP no later than 3 years from the date of the Permit.
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b. Discharges at Ports and Secondary Permittees should be limited

Condition S6.E.3.b.iii in the Phase I Permit states that “The Permittee shall address any category
of discharges in i or ii above if the discharges are identified as significant source of pollutants to
waters of the State.” This provision does not indicate how or by whom this determination should
be made. Also, among these categories are “rising ground waters.” Rising ground waters may
be contaminated with serious non-stormwater pollutants, including septic system pollutants and
contaminants from other sources. This category should be changed to “uncontaminated rising
ground waters.” Also, residential car was water should be added to the list of categories of non-
stormwater discharges prohibited.

c. More frequent and thorough inspection requirements for Ports and Secondary
Permittees

Site inspections at Ports and all Secondary Permittees should, at a minimum, be required at least
once within Permit term. Permittees should conduct field screening of at least 20% of the MS4
each year for the purpose of detecting illicit discharges and illicit connections and 100% over the
Permit cycle. Ecology should require all known outfalls to be visually inspected within 12
months and periodically throughout the Permit term.

E. CONCLUSION

Thank you for this opportunity to provide preliminary input on the next iteration of
Washington’s Stormwater Permits. By providing this preliminary input, Soundkeeper does not
waive the right to raise additional comments or provide input outside of the scope of these
comments once the completed drafts of the 2019 Permits are made available for formal review
and comment. We look forward to the release of the draft Permits in the upcoming months, and
further opportunities to engage with Ecology on this matter.

Sincerely,

Alyssa Barton
Puget Soundkeeper Alliance
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