DOE Hanford Site Contractor Comments on Proposed Amendments to WAC 173-303 Dangerous Waste Regulations

	#
	WAC Citation

	Comment
	DOE Contractor

	1

	N/A
	A phase-in period is needed for the upcoming dangerous waste regulation changes.  

When EPA issued the generator improvement rule (11/28/16) a six-month phase-in period was included.  A similar phase-in should be incorporated into the dangerous waste rule change.

The proposed rule change imposes contingency plan requirements on large quantity generator satellite accumulation areas.  For a large Facility such as the Hanford Site, this change requires preparation of substantial documents as well as emergency coordinator training.  A reasonable amount of time should be allocated to carry out these activities.

The Hanford facility has many satellite accumulation areas spread out over a large geographical area.  In some situations, satellite accumulation areas may be 30 miles from the nearest central accumulation area.  It is not feasible to incorporate satellite accumulation area emergency procedure information into an existing contingency plan (i.e., different evacuation routes, different emergency equipment lists, different emergency coordinators, etc.).  Therefore, separate contingency plan documentation will need to be prepared.   One of Hanford’s contractors anticipates having to prepare 30 satellite accumulation area contingency plan documents.

Also, emergency coordinators do not currently exist for many satellite accumulation areas.  Satellite accumulation area emergency coordinator responsibilities will need to be assigned and will need to receive emergency procedure training. 
	MSA

	2
	173-303-040
	Referring the definition of “Accumulation” to the “Storage” definition is somewhat confusing. It seems that a straightforward definition of “accumulation” could be developed, e.g., “Accumulation is the storage of dangerous waste under the exemptions specified in WAC 173-303-170(2)(b).”

	PNNL

	3

	173-303-040, Definitions
(p. 33 & 85)
	Applicable Text:
“Accumulation” refers to the definition of “storage.”

"Storage" means the holding of dangerous waste for a temporary period.  Accumulation" of dangerous waste, by the generator on the site of generation, is storage of dangerous waste and can be managed under the applicable conditions for exemption of WAC 173-303- 170(2)(b).

Comment:
Ecology’s Response to Comments (B-6-10) did not address CHPRC’s original concern.

CHPRC requests clarification that defining accumulation as storage will not affect generator onsite treatment in tanks, containers or containment buildings.  EPA clarified in the March 24, 1986, Federal Register that “accumulation” allowed not only storage but also and treatment without a permit assuming the generator standards of 40 CFR 262.34 were being met.  By defining accumulation as storage, CHPRC hopes that Ecology is not impacting treatment by generator.

Excerpt from March 24, 1986 Federal Register, page 10168.

“Of course, no permitting would be required if a generator chooses to treat their hazardous waste in the generator's accumulation tanks or containers in conformance with the requirements of § 262.34 and Subparts J or I of Part 265. Nothing in § 262.34 precludes a generator from treating waste when it is in an accumulation tank or container covered by that provision. Under the existing Subtitle C system. EPA has established standards for tanks and containers which apply to both the storage and treatment of hazardous waste. These requirements are designed to ensure that the integrity of the tank or container is not breached. Thus. The same standards apply to a tank or a container, regardless of whether treatment or storage is occurring. Since the same standards apply to treatment in tanks as applies to storage in tanks, and since EPA allows for limited on-site storage without the need· for a permit or interim status (90 days for over 1000 kg/mo generators and 180/270 days for 100-1000 kg/mo generators), the Agency believes that treatment in accumulation tanks or containers is permissible under the existing rules, provided the tanks or containers are operated strictly in compliance with all applicable standards. Therefore, generators or 100-1000 kg/mo are not required to obtain interim status and a RCRA permit if the only on-site management which they perform is treatment-in an accumulation tank or container that is exempt from permitting during periods or accumulation (180 or 270 days).”

	CHPRC

	4


	173-303-040,
Definitions
(P. 34)
	Applicable Text:
“Authorized representative” means the person responsible for the overall operation of a generator site, facility, or an operational unit (e.g., plant manager or superintendent).

Comment:
CHPRC is not in favor of this proposed change because it is less clear than the 40 CFR 261.10 equivalent wording.

40 CFR 261.10 defines an “Authorized representative” as “the person responsible for the overall operation of a facility or an operational unit (i.e., part of a facility), e.g., the plant manager, superintendent or person of equivalent responsibility.”

The suggested definition in 173-303-040 does not include the phrase “or person of equivalent responsibility” which appears to limit the delegation authority of the authorized representative to act as alternate authorized representatives.

Ecology’s Response to Comments (B-6-9) stated that the concern is that an authorized representative is meant to be an employee of that business, and not the TSD or consultant.

CHPRC would support the authorized representative definition if it included the phrase, “or an employee of the company of equivalent responsibility”.

	CHPRC

	5

	173-303-040,
Definitions
(P. 70)
	Applicable Text:
“No free liquids”  “…and that there is no free liquid in the container holding the wipes.”

Comment:
CHPRC has reviewed Ecology’ Response to Comments (B-6-5) and is still not in favor of this proposed change because the definition of “No free liquids” under this exclusion is essentially unworkable.  The last phrase of the definition states, “…and that there is no free liquid in the container holding the wipes”.  As written, how will a generator know if any amount of liquid, e.g., a miniscule amount but still a free liquid, has been released from the wipes after the container has been filled and closed?  Does Ecology expect generators to open full containers of wipes on some frequency while accumulating, or before shipment remove the wipes from the container, and confirm no free liquids in the bottom of the container?  As proposed, a single drop of liquid would be a violation.

Since this relates to the prohibition on liquids in landfills, could the wording be amended to clarify that the last phrase (“and that there is no free liquid in the container holding the wipes”) applies if the wipes are being sent for land disposal?  If the wipes are being sent to a laundry service, conducting an initial paint filter test would suffice.


	CHPRC

	6

	173-303-040,
Definitions
(p. 94)
	Applicable Text:
“Weekly inspections” means an inspection conducted no more than seven consecutive calendar days from the last inspection.	Comment by Serrano, Simon P: Looks like this is text from wrong version. 

Page 35 of proposed regs reads:
"Weekly inspections" means at least once during the period from Sunday to Saturday.

Comment:

CHPRC noted in the Ecology’s Response to Comments (B-6-8) that Ecology acknowledges concerns with the draft weekly inspection definition and will consider revising it to make weekly inspection compliance easier. CHPRC reiterates that EPA provided guidance to the phrase “at least weekly in the Response to Comments Document on the Hazardous Waste Generator Improvements Final Rule, Docket # EPA-HQ-RCRA-2012-0121. CHPRC hopes that Ecology aligns with EPA’s guidance stating that:

“The Agency believes the term “at least weekly” to mean “at least once each calendar week.” Under this interpretation, while the calendar day an inspection could occur may change from week to week, one inspection would be required to occur within the calendar week as identified by the generator. Thus one generator could define their calendar week as Monday through Sunday while another generator could define their calendar week as Wednesday to Tuesday of the following week. Whatever the prescribed calendar week would dictate the days an inspection would be required to occur.”

The above wording would be compliant with the original intent of weekly inspections, i.e., looking for leaks and deterioration on a weekly basis will protect the environmental should not be a burden to generators.



	CHPRC

	7
	173-303-040
	The definition of “Satellite Accumulation” includes a reference to “a designated ninety-day accumulation area.” This should be changed to “central accumulation area” to match other terminology in the regulations and to avoid a possible misunderstanding regarding whether MQGs can accumulate waste longer than 90 days.  
	PNNL

	8
	173-303-174(1)(f)(i) and (ii)
	We previously submitted comments on the preliminary draft rules regarding the size of labels used on small containers in SAAs, particularly in laboratories. We do not believe that Ecology’s response in the Response Summary to the preliminary draft rules fully addressed our concerns, nor those of the other entities that submitted similar comments. We continue to believe that the requirement for text to be one half inch high and other markings legible from 25 feet is unnecessarily restrictive and impactful for small containers in SAAs. Please consider the following concerns with respect to labeling small containers in SAAs.
· When entering a space containing an SAA, employees and emergency responders must be aware of the hazards of all hazardous material, including both dangerous waste and hazardous materials. There is no similar requirement for large labels on small containers of hazardous materials; the GHC markings on small containers of hazardous materials are often very small. Requiring large labels for waste when it represents only a small portion of the overall hazards in a room has little benefit. In real-life situations in operating facilities, emergency responders generally rely on facility- and room-level hazard marking and chemical inventories to properly respond to emergencies, not individual container labels seen at a distance.
· Ecology’s suggestion in the responsiveness summary that small containers be placed in larger containers to accommodate large labels imposes a significant cost and takes up needed facility space, particularly in laboratories. A given laboratory room often generates many small waste streams. Placing each in a large container (even a 1 gallon container as suggested by Ecology) will cause significant space impacts to laboratory operations.
· Ecology’s suggestion in the responsiveness summary to label cabinets to meet the label size requirement does not seem to meet the actual regulatory requirement. A cabinet is not a container as defined in Section 040. Containers moved out of a cabinet (for example to move from the SAA to a CAA) would then need to be relabeled or packaged in a larger container.
· Ecology seems to underestimate the space required to meet the proposed label size requirements when the words “Dangerous Waste” and multiple risk labels are required on small containers. In addition, in order to properly manage waste, we also must leave room on SAA containers for information that is not required by the regulations (e.g., responsible person, waste description). 

We request that the label size requirement not apply to accumulation containers having a capacity of 20 liters or less.  


	PNNL

	9
	173-303-174(1) (f)(i-ii), 

And associated citations at:

173-303-200(6)(b), 
173-303-200(7)(a) and b)(ii), 173-303-200(13)(a)(iv)(C), 173-303-240(6)(i)
	Applicable Text:
(f) Container labeling or marking. A generator must clearly label or mark each container of dangerous waste with the following:
(i) The words “dangerous waste” or “hazardous waste” where the label or marking is legible from a distance of 25 feet or the lettering size is a minimum of one half inch in height. 
(ii) An indication of the hazards of the contents (examples include, but not limited to, the applicable dangerous waste characteristic(s) and criteria of ignitable, corrosive, reactive and toxic and the applicable hazard(s) identified for listed dangerous wastes). The label or marking must be:
(D) Legible and/or recognizable from a distance of 25 feet or the lettering size is a minimum of one half inch in height, and
(E) Understandable to employees, emergency response personnel, the public and other visitors to the site.


Comment:
CHPRC has reviewed Ecology’s Response to Comments and is still not in favor of this proposed change because Ecology’s additional requirements and deletion of EPA’s clarifying language has made the implementation unworkable.

The proposed wording states, “example includes, but is not limited to, the applicable dangerous waste characteristic(s) and criteria of ignitable, corrosive, reactive and toxic and the applicable hazard(s) identified for listed dangerous wastes)”.

CHPRC agrees that if a waste exhibits the characteristic of ignitability, corrosivity or reactivity, e.g., D001, D002 and D003, those waste should have the applicable ignitable (or flammable), corrosive (or acid or base) or reactive hazard labels.  And if a waste exhibits the toxicity characteristics of D004 to D043, those waste should have the applicable toxic hazard label if the waste actually exhibits the applicable characteristics.  However, applying the same logic to listed waste is not appropriate.  As stated by EPA in their document, “Introduction to Hazardous Waste Identification”, EPA530-K-05-012, dated September 2005:

“Before listing any waste as hazardous, the Agency developed a set of criteria to use as a guide when determining whether or not a waste should be listed. These listing criteria provide a consistent frame of reference when EPA considers listing a wastestream. Remember that EPA only uses these criteria when evaluating whether to list a waste; the listing criteria are not used by waste handlers, who refer to the actual hazardous waste lists for hazardous waste
identification purposes.”

Based on the above, the hazard labeling as proposed by Ecology should accurately identify the actual hazards exhibited with a particular container of waste as opposed to referencing criteria that EPA used when evaluating whether to list a waste.  Using the basis of the listing as opposed to the actual hazards present, or not present, could adversely impact emergency response efforts and endanger emergency responders, workers and the public due to unnecessary responses or evacuations based on incorrect or nonexistent hazards.

Emergency response must be based on the actual hazards associated with listed dangerous waste codes which is some cases can be negligible, as is the case with debris waste.  If the waste debris exhibits a characteristic, then it should be labeled with that hazard.  However, if the debris (or soil) is a listed hazardous waste only due to contact with some other waste that carried a listed hazardous waste code via the mixtures, derived from or contained-in rules, but the debris itself does not exhibit a characteristic for dangerous waste, the waste should not be identified with a nonexistent actual hazard. 

And concerning Washington State Criteria and specifically WT02, Ecology’s proposed hazard labeling system would require dangerous waste codes with WT02 to be labeled as “Toxic”.  An example of WT02 is simple table salt.  It is accepted that under Ecology’s rules, a material like table salt is a dangerous waste due to fish toxicity; however, to label a material this innocuous to humans as “Toxic” is misleading and potentially dangerous to emergency responders and the general public, e.g., unnecessary responses or evacuations based on incorrect or nonexistent hazards.  The containers will still be labeled “Hazardous Waste” or “Dangerous Waste” which would communicate an appropriate level of response for WT02.  And the general public would have the same reaction to a container marked “Dangerous Waste” as they would to a container marked “Dangerous Waste” and “Toxic” – keep your distance and call the authorities.

And as CHPRC stated in the first round of comments but to capture those points again in summary:

· The general public has no access to the Hanford site which is physically separate from the surrounding cities and access is controlled 24 hours per day and 7 days per week.  Therefore, excluding EPA’s other options for hazard labeling due to a concern that the general public will not understand the hazard communication, is not applicable. 

· If Ecology does not allow the use of DOT hazard labeling it will increase the cost of Hanford cleanup with no environmental benefit.

· Ecology’s proposed regulations do not include the references to DOT, OSHA, which includes the Global Harmonized System (GHS), or NFPA.  However, Ecology’s proposed regulations also do not prohibit the use of these nationally recognized systems, except that Ecology added that the hazard labels must be “understandable” to employees, emergency responders, waste handlers (whom are also employees), the public and visitors.  CHPRC noted that Ecology’s Response to Comments (B-6-11) stated that Ecology is revisiting the term “understandable” and it is appreciated.

· Another point to reiterate is that EPA stated in the Federal Register for the Generator Improvements Rule, that EPA “…is providing flexibility to generators in how they identify hazardous of the hazardous waste in the container, and using DOT hazard communication such as hazard class labels (or placards, if appropriate) is one option for complying with this requirement. …” 

Based upon the above, CHPRC recommends adoption of the equivalent federal requirement wording at 40 CFR 262.15 and updating WAC 173-303-630(3) and all other sections referencing hazard labels to read as:

“Clearly label or mark containers with an indication of the actual hazards of the contents (examples include, but are not limited to, the exhibited dangerous waste characteristic(s) and criteria of ignitable, corrosive, reactive and toxic, and the exhibited characteristic hazard(s) for listed dangerous wastes; or applicable DOT, OSHA or NFPA labels, or any nationally recognized system that communicates the hazard(s)). The label or marking must be legible and/or recognizable from a distance of 25 feet or the lettering size is a minimum of one half inch in height

	CHPRC

	10
	173-303-200(7)
	Our concerns regarding Ecology’s proposed label size requirement for SAAs also extend to Central Accumulation Areas. We request that the proposed label size requirement not apply to containers having 20 liters or less capacity.
	PNNL

	11
	173-303-200(7)(a)(iii)
	The proposed rule requires the generator to ……. “clearly mark or label its containers……With an indication of the hazards of the contents (examples include, but are not limited to, applicable dangerous waste characteristic(s) or criteria of ignitable, corrosive, reactive and toxic in the applicable hazard(s) identified for listed dangerous wastes).”

In some situations, a dangerous waste can have the F001 or F002 waste code (i.e., not F003) and the concentration of F001 or F002 constituent(s) can be extremely low.  When the F001 or F002 constituent(s) concentration is extremely low, the waste does not present a toxicity hazard (e.g., a small amount of F001 or F002 coded waste is combined with a large amount of solid waste not containing F001 or F002 constituents).  

Question:  Would Ecology expect the generator to apply a toxic hazard label on the container? 

Ecology's comment-response (July 2018, 18-04-006, page 3) focuses on a scenario associated with the F003 code.  The F003 code addresses sources that exhibit the characteristic of ignitability.  Under WAC 173-303-070(2)(c) a dangerous waste listed in WAC 173-303-082(1) solely because it exhibits the characteristic of ignitability is not a dangerous waste if it no longer exhibits the characteristic of ignitability.  Ecology's comment-response says it is okay to not put an ignitability hazard label on a container if the associated waste code no longer applies.  

The question being asked above is different.  The above question addresses the application of a hazard label when the F-code still exists but the hazard does not.  

	MSA


	12
	WAC 173-303-201(11)(a)
	This requirement should include a provision to render the requirement inapplicable in situations where local emergency responders do not receive copies of the contingency plan.    

The Hanford Facility (LQG) possesses 24-hour internal emergency response capabilities.  Hence, the local emergency response authorities are not relied upon to provide emergency response service.  The local emergency response agencies have declined to receive Hanford Facility contingency plan documentation.  In the past, letters were written from the Hanford Facility to the local emergency response agencies to document this situation and associated variance from the requirement for a LQGs to submit a copy of the contingency plan to local emergency responders [i.e., WAC 173-303-201(10)(b)].  

For facilities like Hanford that do not provide a copy of the contingency plan to local emergency response agencies, it does not make sense to provide a quick reference guide of the contingency plan to local emergency response agencies.  One option to consider might be to include a waiver provision similar to the waiver for MQGs under WAC 173-303-172(11)(f)(iii).

	MSA

	13
	630(5), Use and management of containers, 
p. 241, 298, 690
	Applicable Text:
“…allow for complete inspection of each container…”

Comment:
CHPRC appreciates that Ecology will revisit the term “completely” and use a word that will be taken literally.

	CHPRC

	14
	630, (2) Condition of containers,
p. 240, 275, 297, 687
	Applicable Text:
 (e.g., severe corroding, severe rusting, flaking, scaling, and/or apparent structural defects)

Comment:
CHPRC is still not in favor of this proposed change.  Ecology’s Response to Comments (B-6-18) stated that this change is needed due to generators arguing that containers are in “good condition” although piles of metal flakes are seen around severely flaking containers.  The presence of metal flakes does not necessarily mean a container is no longer in good condition especially when a steel container retains over an 1/4 of an inch of thickness and the flaking can be attributed to being retrieved from a burial ground where metal from other deteriorating containers precipitates on a container, giving it the appearance of flaking, e.g., a drum’s condition is determined by its current integrity and not the appearance of flakes.

And CHPRC did not disagree with the overall intent of the wording; we were just concerned that the adjective “severe” was only associated with corrosion and rusting and not with flacking or scaling.  This would imply that any amount of flaking or any amount of scaling is an example of a container not being in good condition, which is not always the case.

CHPRC again recommends the following: (e.g. severe corroding, severe rusting, severe flaking, severe scaling, apparent structural defects)

	CHPRC

	15
	173-303-630(3)(a) and (b)
	Our concerns regarding Ecology’s proposed label size requirement for SAAs also extend to permitted container storage. We request that the proposed label size requirement not apply to containers having 20 liters or less capacity.
	PNNL

	Comments on Ecology’s Response to Comments

	16
	Comment O-1-58
	Ecology stated:

“As for SQGs, under current federal and state regulations, the satellite accumulation standards are not, and have not, been available for SQGs to practice. To allow SQGs to practice satellite accumulation would be less stringent then the federal RCRA program. In addition, current regulations (which are not proposed to change) allow SQGs to treat their own waste if they are also a permitted final or interim status facility, or permitted to manage municipal solid waste, or permitted to manage moderate risk waste. Sections -170 and -200 allow LQGs and MQGs to practice TBG. SQGs can’t take advantage of this set of regulations. To allow this by rule would be less stringent then the federal RCRA program.”  (Emphasis added)

CHPRC Comment:
Ecology’s statement that SQGs are not eligible to accumulate waste in satellite accumulation areas contradicts EPA guidance, “Hazardous Waste Generated in Laboratories”, RO 14618

“Many of the hazardous wastes managed at academic institutions are produced and initially accumulated in research laboratories. The satellite accumulation provisions of 40 CFR 262.34(c) allow for reduced requirements for hazardous waste accumulated in containers at or near any point of generation. Both LQGs and SQGs may take advantage of the reduced requirements while hazardous waste is in satellite accumulation areas, such as laboratories, provided the waste is managed in accordance with the provisions of 40 CFR 262.34(c) (e.g., properly labeled).”

Note that the above guidance would apply to any LQG or SQG and was written before the academic entities regulations at 40 CFR 262, Subpart K.


	CHPRC

	Additional comments: 

WAC 173-303-070(b): the addition of “or who discovers an unknown material,” is concerning, especially since it requires, “an accurate determination” of whether the waste designates. 
Also, the addition of WAC 173-303-070 (3)(a) seems problematic: 
“The dangerous waste designation for each solid waste must begin immediately at the point of waste generation or upon the discovery of an unknown material…”  IMMEDIATELY is not defined.  We’ve also argued that in some cases we do not know the point of generation. 

[bookmark: _GoBack]WAC 173-303-180(10)(a)(i) MANIFEST PAGE 103: “Any requirement in this section to sign a manifest or manifest certification by hand, or to obtain a handwritten signature, is satisfied by signing with or obtaining a valid and enforceable electronic signature within the meaning of subsection (11) of this section.” 
· SEE ALSO-- WAC 173-303-200(d)—PAGE 105 “…The generator must keep a written or electronic inspection log including at least the date and time of the inspection, the printed name and the handwritten or electronic signature of the inspector, a notation of the observations made and the date and nature of any repairs or remedial actions taken.”
· How do these modifications impact the disagreement regarding requirement to have a “written name?”  Is that now moot?  

WAC 173-303-630(3)(b)(ii)—Page 238.  No comment on removal of the Note that allows DOE to use another labeling system?  



12

