Friends of Toppenish Creek (Jean Mendoza)

Dear WA Ecology,

Please accept the attached comments from Friends of Toppenish Creek regarding WAC 173-448.
Thank you.

Jean Mendoza

Executive Director, Friends of Toppenish Creek
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July 25, 2025

WA State Dept. of Ecology
300 Desmond Drive, SE
Lacey, WA 98503

Dear Dept. of Ecology,

Friends of Toppenish Creek is a 501(C)(3) non-profit group in Yakima County with a mission
to protect the natural environment.

Friends of Toppenish Creek is dedicated to protecting the rights of rural
communities and improving oversight of industrial agriculture. FOTC operates under
the simple principle that all people deserve clean air, clean water and protection
from abuse that results when profit is favored over people. FOTC works through
public education, citizen investigations, research, legislation, special events, and
direct action.

Please consider our further comments regarding rulemaking to implement RCW
70A.65.020, specifically sections of the law that require coordination with local officials.

RCW 70A.65.020 Environmental justice review requires Ecology to determine within each
overburdened community (OBC) which sources are the greatest contributors of criteria air
pollutants and develop a high priority list of significant emitters.

This will be a challenge in the Lower Yakima Valley OBC because a major contributor, likely
the largest contributor, to air pollution is the dairy industry. This industry has a powerful
lobbying arm that likes to say that dairy is highly regulated. This is not true with respect to
air but the WA Dairy Federation repeats this misinformation repeatedly in public settings.

We bring this to your attention, because Ecology will have to confront and overcome
arguments from the Dairy Federation when you identify dairy as a significant emitter. Do


http://app.leg.wa.gov/RCW/default.aspx?cite=70A.65.020

not expect help from the Yakima Regional Clean Air Agency. The YRCAA has defended
dairies for decades.’

RCW 70A.65.020 Environmental justice review requires Ecology to work with local air
pollution control authorities to develop stricter air quality standards, emission standards or
emission control strategies. Ecology and local air pollution control authorities then must
issue enforceable orders as necessary to implement the new standards.

Based on decades of experience trying to get the YRCAA to address emissions from Yakima
dairies, FOTC anticipates much resistance from the YRCAA if Ecology requests
collaboration.

e Asnoted above, the YRCAA rescinded a policy to register and regulate dairies in
2019.

e The YRCAA has declined to measure ammonia levels in the Lower Yakima Valley
(LYV) even after FOTC research documented ammonia levels in the LYV that were 63
times higher than ammonia levels in the upper valley.?

e The YRCAA ignores University of Washington research that found decreased lung
function in asthmatic children when ammonia levels increase in the LYV.?

e Based oninformation from public records requests, the YRCAA has so far declined
to engage with Ecology regarding RCW 70A.65.020.

e Some years ago, two current YRCAA board members voted to reject a five-year plan
for the agency because the plan referenced environmental justice.

The YRCAA is a troubled agency with significant problems that make it difficult to attempt
anything more than the minimum required actions.

"From 2012 to 2015 the YRCAA brought together work groups to develop a policy entitled Air Quality and Best
Management Practices for Dairies. In 2019, fearing litigation, the YRCAA rescinded the policy. In 2025 a
member of the YRCAA Board of County Commissioners joined another YRCAA board member in condemning
the Friends of Toppenish Creek for addressing groundwater and air pollution from Yakima dairies.

2 Study Finds Elevated Ammonia Levels at Lower Yakima Valley Site Near Large CAFO Dairies. Available at EPA
Air Attachment 19 Ammonia Levels in Yakima County FOTC.pdf

3 Loftus, C., Yost, M., Sampson, P., Arias, G., Torres, E., Vasquez, V. B., ... & Karr, C. (2015). Regional PM2. 5
and asthma morbidity in an agricultural community: a panel study. Environmental research, 136, 505-512.
Available at nihms645729.pdf

Loftus, C.T., Ni, Y., Szpiro, A. A., Hazlehurst, M. F., Tylavsky, F. A., Bush, N. R., ... & LeWinn, K. Z. (2020).
Exposure to ambient air pollution and early childhood behavior: a longitudinal cohort study. Environmental
research, 183, 109075. Available at Exposure to ambient air pollution and early childhood behavior: A
longitudinal cohort study

Loftus, C., Yost, M., Sampson, P, Torres, E., Arias, G., Vasquez, V. B., ... & Karr, C. (2015). Ambient ammonia
exposures in an agricultural community and pediatric asthma morbidity. Epidemiology, 26(6), 794-801.
Available at nihms708366.pdf
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e The YRCAA has been understaffed for two years and recently lost the agency’s long
time Planning and Permit writer, the only staff member with an advanced degree in
air science. For six months the YRCAA had only one engineer in the Planning and
Permitting Division when there should have been three. YRCAA recently hired the
agency’s fourth accountant in the past two years.

e The YRCAA Executive Director spends a great deal of time acting as clerk of the
YRCAA Board of Directors, doing computer programming and acting as public
records officer. He has little time for the higher level work that would be required to
collaborate with Ecology on implementing RCW 70A.65.020.

e The YRCAA has performed significantly fewer facility inspections in recent years.
The YRCAA recently told the public that they only inspect permitted facilities as they
are able, and there is no guarantee that permitted facilities will be inspected
annually. There were no inspections of Title V sources (AOPs) in 2023 or 2024.

e The YRCAA currently faces an appeal to the WA State Pollution Control Hearings
Board regarding alleged failure to properly implement the WA State Environmental
Policy Act (SEPA).

FOTC submits two documents along with this comment letter. In our view, these
documents demonstrate the extreme measures that Yakima County leadership takes to
protect the dairy industry. In our opinion, they describe a willingness to distort and
misinterpret the laws in ways that shield dairy operations from scrutiny.

e Thefirstis a document we sent to the Yakima Board of County Commissioners that
details violations of the Yakima County Code when County Code Enforcement
investigated am FOTC complaint. We alleged that a LYV dairy has expanded a calf
ranch that was permitted for 30 acres to cover 100 acres and has constructed 7,000
calf hutches under a permit for 1,500 hutches. Yakima County did not issue a Notice
of Violation as required by the county code. Instead, Yakima County is helping the
dairy to apply for a new permit that will allow the expansion.

e The secondis a document we sent to the YRCAA that alleges an air permit for a LYV
heifer ranch does not comply with YRCAA requirements for heifer feeding operation
permits. This air permit is simply a paper exercise that does nothing to improve LYV
air quality.

The Friends of Toppenish Creek hope that these comments will clarify the impact of air
pollution in one overburdened community and will help to address the impacts of that
pollution.



Sincerely,

Executive Director, Friends of Toppenish Creek



Violations of the Yakima County Code by Fryslan Calf Ranch

Friends of Toppenish Creek
July 22, 2025

In February of 2025 the Friends of Toppenish Creek (FOTC) filed a complaint with Yakima
County Code Enforcement regarding multiple, major violations of requirementsin a
conditional use permit (CUP) by the Fryslan Calf Ranch. Yakima County agrees that Fryslan
committed these violations. Did Yakima County subsequently shield Fryslan Calf Ranch
from penalties for the violations? After five months it appears that nothing has changed.

FOTC believes that Yakima County Code Enforcement had a legal obligation to issue a
Notice of Violation (NOV) but failed to do so. Because the county did notissue an NOV,
other measures contingent upon issuance of the NOV have not taken place. For example,
there is no Voluntary Compliance Agreement, the preferred remedy. There are no timelines
for corrections and no fines to cover costs of enforcement.

Furthermore, the Fryslan Calf Ranch conditional use permit (CUP) has expired pursuant to
YCC 16B.07.050 (3)(a), but Fryslan continues to operate as usual. Fryslan pumps large
amounts of groundwater, a public resource, every day and generates substantial income
for owners, while taxpayers pay to address adverse impacts.

FOTC has devoted hundreds of hours of volunteer time towards uncovering violations. Our
work saves taxpayers thousands of dollars that would otherwise be needed to fund
investigation. FOTC has a vested interest in the outcome of this case. We have a right to be
closely involved in the process, but we have been sidelined from the investigation.

Background:

In 2017 Yakima County approved a mitigated determination of non-significance (MDNS) for
Fryslan Calf Ranch for 1,500 calf hutches on 30 acres. Later that year Yakima County
issued, and a Hearing Examiner approved, a conditional use permit (CUP) with several
mitigation measures:

A1: The feedlot must operate in accordance with an approved Nutrient Management Plan

B1: The feedlot must submit a Dust Control Plan to the Yakima Regional Clean Air Agency
and comply with the provisions therein.

E1 The feedlot must agree to a conservation easement or deed restriction that protects the
shrub steppe habitat on certain properties.



Fryslan must deliver and comply with a deed of restriction regarding pumpage from certain
wells north of the Yakima River so there is no net increase in groundwater withdrawals.

Fryslan must submit a stormwater site plan.

Fryslan had three years to comply with the requirements in the CUP and the Hearing
Examiner’s ruling:

But Fryslan has still not completed most of the required mitigation measures. Fryslan has:

Expanded beyond the permitted perimeters
Added more calves than permitted

No Nutrient Management Plan

No proof of a domestic water right

No mitigation for Yakima River water rights

o0 kobd

No permanent form of protection — conservation easement or deed restriction —to
preserve shrub steppe habitat

7. No fire permits

8. No Group A or Group B Water System Permit

9. No Grading and Excavation Permits

10. No Stormwater Site Plan

11. No Dust Control Plan

12. Violated conditions in the Well Monitoring Covenant

Concise Listing of Applicable Yakima County Code
Available at Yakima County Code:
Fryslan’s actions constitute a violation of YCC 16B.07.050
And the Fryslan Calf Ranch CUP has expired pursuant to YCC 16B.07.050 (3)(a)
According to YCC 16B.07.050 (4)(a), it is too late to remediate the CUP expiration.

The only option available to Fryslan, as we understand the YCC, is to start the application
process all over. See YCC 16B.07.050 (4)(f).

We believe it is illegal to approve a new CUP that is contingent upon permits when the
required permitted actions have already been agreed to and not completed. We believe it is
illegal to issue a permit after the fact.


https://www.codepublishing.com/WA/YakimaCounty/

Fryslan is subject to penalties pursuantto YCC 16B.11 and YCC 21.
The Fryslan violations are public nuisances according to YCC 16B.11.010
Public nuisances are misdemeanors according to RCW 9A.20.010

Yakima County Code Enforcement is obligated to act on verified complaints according to
YCC 16B.11.030 & YCC 16B.11.040 and YCC 21.03.010.

Fryslan has failed to secure proper permits and is in violation of the YCC pursuantto YCC
16B.11.040 (1), (3), & (4).

According to YCC 16B.11.050 (1) anyone who violates YCC 16, 16B, 16C, 16D, or 19 is guilty
of a misdemeanor and is subject to a civil infraction. A misdemeanor is punishable by a
fine of not more than ONE THOUSAND DOLLARS ($1,000.00) or by imprisonment for not
more than NINETY (90) days, or by both such fine and imprisonment. Each day of violation
is a separate offense, but there is a caveat. The punishment only applies after issuance of a
Notice of Violation. Yakima County has not issued a Notice of Violation to Fryslan.

According to YCC 16B.11.050 (4) the Yakima County Prosecutor has an affirmative duty to
seek relief for violations of YCC 16, 16B, 16C, 16D, or 19

Title 21 Code Enforcement of the YCC also applies.

According to YCC 21.01.050 Fryslan has committed a Civil Code Violation with a separate
infraction for every day that the infraction continues. In this subsection there is no mention
of the need for a NOV.

According to YCC 21.02.010 all violations of Yakima County Codes are nuisances.

YCC 21.02.030 gives Yakima County Code Enforcement discretion as to whether to enforce
and prosecute code violations.

But YCC 21.03.010 requires Yakima County Code Enforcement to document a violation and
give notice when Code Enforcement determines that a violation has occurred. Yakima
County Code Enforcement has determined that violations occurred.

YCC 21.03.010 (1) requires code enforcement to write a notice with a timeline for
remediation or entering a Voluntary Compliance Agreement. (We do not believe this has
been done. We have submitted a public records request for a NOV or Voluntary
Compliance Agreement for Fryslan and received neither.)

Failure to make corrections by the agreed upon deadlines subjects the violator to
penalties.


http://app.leg.wa.gov/RCW/default.aspx?cite=9A.20.010

There is an option for appeal, but only after a notice has been issued.

There are provisions for waiving the notice requirement at the discretion of the Code
Enforcement Officer. See YCC 21.03.010 (2).

YCC 21.03.010 (3) requires the Code Enforcement Officer to consider the severity of the
public impact. For Fryslan the impact is substantial.

YCC 21.03.010 (4) says the time period for correction cannot exceed 30 days.

To the best of our knowledge Yakima County has not issued these orders that are
authorized by YCC 21.03.020 (1)(a)

e Stop Work Order

e Investigation Report
e Violation Notice

e Correction Notice

e Correction Order

e Final Notice

According to YCC 21.03.040 a Voluntary Compliance Agreement is the preferred remedy to
code violations.

According to YCC 21.03.040 (1) (a) a Voluntary Compliance Agreement may be entered into
at any time after issuance of a written notice, a Civil Infraction, a Notice and Order or a
Stop Work Order.

The YCC does not say that a Voluntary Compliance Agreement may be entered into before
issuance of notices and orders.

To the best of our knowledge Yakima County and Fryslan Calf Ranch have not entered into a
Voluntary Compliance Agreement and there has been no Notice of Violation.

Yakima County Code Enforcement can refer a case to legal counsel if a permittee does not
comply with a final order. See YCC 21.03.060

A certificate may be filed with the Yakima County Auditor pursuant to YCC 21.03.070. This
would be a necessary step prior to filing a lien against property.

YCC 21.04.010 says that any person, firm or corporation failing to comply with a notice of
violation or order to comply served in accordance with the provisions of YCC 16, 16B, 16C,
16D, or 19 shall be deemed guilty of a violation and subject to a citation or civil infraction
as provided in this Title.



YCC 21.04.010 (3) says the Code Enforcement Officer shall institute appropriate
enforcement proceedings when there is non-compliance with a corrective order.

Fryslan has escaped significant penalties because Yakima County has notissued a NOV.
Those penalties are prescribed in YCC 21.04.030 Civil Infractions, YCC 21.04.040 Monetary
Penalties, YCC 21.04.050 Judicial Enforcement, & YCC 21.04.060 Abatement.

We believe that YCC 21.040.020 prohibits Fryslan Calf Ranching from obtaining a new CUP
unless the violations are remediated and corrected. This part of the code does not allow a
new permit that rescinds the requirements in a previous permit. The YCC provides for land
use and investigation violation fees when a person takes actions such as construction
without appropriate permits. See YCC 21.04.040 (2). Again, the fees accrue after issuance
of a NOV.

Yakima County’s failure to properly follow the YCC and issue an NOV relieves violators from
requirements to pay and instead places the burden of damage repair on taxpayers.

Finally, we point out that WA State Water laws apply.

Applicable Yakima County Code Spelled Out
Available at Yakima County Code:
Fryslan’s actions constitute a violation of YCC 16B.07.050

16B.07.050 Compliance, Extension, Expiration and Reinstatement.

(1) Compliance with Conditions and Safeguards of Project Permit. It is the affirmative duty of a
project permit holder and the land owner (as applicant) to comply with any conditions made a part of
the terms under which the approval of a project permit was granted as authorized by Yakima County
Code. The applicant shall complete all required conditions, submit documentation that all
conditions were met and request County inspection or review to determine that the requirements
have been fulfilled within the timeframe specified in the decision and any authorized extensions.
When the conditions of the project permit have been met within the timeframe specified by the
decision and any subsequent extension authorized by the applicable code, the applicant shall
provide a letter certifying that the conditions were met to the Administrative Official to document
compliance.

(2) Extension of Any Approved Project Permit. A valid project permit, other than a preliminary plat,
may be extended one time only for up to one additional year by action of the Administrative Official.

(a) Requests for extensions shall be made in writing, shall be submitted to the Planning Division
prior to the expiration date and shall be accompanied by the final approved site plan showing the
location and size of any development or work already completed on the project. Such extension
request shall present a timeline that identifies when each of the conditions of the decision has or will
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be completed and shall detail unique and special circumstances that prohibited the
commencement or completion, or both, of the use authorized.

(b) The Administrative Official shall review the request without public notice or hearing and issue
the decision within fourteen days from the receipt of the completed request. The Administrative
Official may:

(i) Approve the extension based on a work schedule provided by the applicant to assure the work
will be completed according to a modified schedule, or

(ii) Disapprove the extension.

(c) The Administrative Official shall mail the decision to the applicant and shall specify the decision
as final unless appealed to the Hearing Examiner under the provisions of Chapter 16B.09 of this Title.
Conditions of approval listed previously in the notice of decision issued pursuant to 16B.07.010
through 16B.07.030 of this Chapter may be appealed only according to the procedures and time
periods specified in YCC 16B.09.010 and are not subject to appeal again following any decision or
determination of the Administrative Official made under this Section 16B.07.050.

(3) Failure to Complete Approved Permit Conditions within Specified Timeframe and Failure to
Comply with Permit Decisions or Conditions.

(a) Expiration. If compliance with the terms of the project permit approval has not occurred within
the timeframe specified by the decision and any subsequent extension authorized by the applicable
code, the project shall be considered expired by time limitation and the land use approval shall be

null and void. Expiration of a project permit granted pursuant to Yakima County Code shall not be

(b) Violations. A project permit issued or processed pursuant to any applicable Title listed in

YCC 16B.01.020 will be deemed in violation of this Code if it is ascertained that the application
included any false information material to the project permit approval, or if it develops that the
_. Such violations of project permit approval shall be subject to Chapter 16B.11 and
other remedies available to Yakima County under any applicable law to enforce conditions of permit

approvals, remedy land use and code violations or abate those violations including without limitation
YCC Title 21.

(c) _ The applicant and the County- enter into a compliance agreement

to complete the required conditions subject to appropriate fees to compensate the County in
preparing, recording and implementing the compliance agreement. On terms acceptable to the
Administrative Official, _, the County may offer an extension of time to
complete the required conditions of approval subject to appropriate fees to compensate the County
in preparing, recording and implementing any such compliance agreement; provided, however, that

(4) Reinstatement. Where a project permit has expired, the applicant may apply to have the permit
reinstated and the work authorized by the original permit can be recommenced, provided the
following are met:
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(a)

(b) The applicant provides a timeline for successful achievement of all conditions upon which the
Administrative Official can agree.

(c) The codes under which the original permit was issued and other laws which are enforced by
Yakima County have not been amended in any manner which affects the work authorized by the
original permit.

(@)
work.

(e) The applicant submits a reinstatement fee. The fee for a reinstated permit shall be seventy

percent of the amount required for a new project permit pursuant to YCC Title 20.

(Ord. 12-2024 § 1 (Exh. 1), 2024; Ord. 7-2017 § 2 (Exh. A)(part), 2017: Ord. 5-2012 § 2 (Exh. A) (part),
2012).

And the Fryslan Calf Ranch CUP has expired pursuant to YCC 16B.07.050 (3)(a)

(3)Failure to Complete Approved Permit Conditions within Specified Timeframe and Failure to
Comply with Permit Decisions or Conditions.

(a) Expiration. If compliance with the terms of the project permit approval has not occurred within
the timeframe specified by the decision and any subsequent extension authorized by the applicable
code, the project shall be considered expired by time limitation and the land use approval shall be

null and void. Expiration of a project permit granted pursuant to Yakima County Code shall not be

According to YCC 16B.07.050 (4)(a), it is too late to remediate the CUP expiration.

(4) Reinstatement. Where a project permit has expired, the applicant may apply to have the permit
reinstated and the work authorized by the original permit can be recommenced, provided the
following are met:

(2} The applicant submits a written request not more than sixty days after the original permit or
authorized extension expired.

The only option available to Fryslan, as we understand the YCC, is to start the application
process all over. See YCC 16B.07.050 (4)(f).



(4) Reinstatement. Where a project permit has expired, the applicant may apply to have the permit
reinstated and the work authorized by the original permit can be recommenced, provided the
following are met:

I —
‘
~

We believe it is illegal to approve a new CUP that is contingent upon permits when the
required permitted actions have already been agreed to and not completed. We believe it is
illegal to issue a permit after the fact.

Fryslan is subject to penalties pursuantto YCC 16B.11 and YCC 21.

The Fryslan violations are public nuisances according to YCC 16B.11.010
16B.11.010 Purpose.

The purpose of this Chapter is to promote compliance with permit decisions, conditions and this
Title by establishing enforcement authority, defining violations, and setting standards for initiating
the procedures set forth in this Title when violations of YCC Title 16B or applicable Titles listed in

YCC  ocour. Notwithstanding other remedies in this chapter, any building or structure set

_. The appropriate Reviewing Official - seek legal or equitable (including

injunctive) relief or other forms of civil relief in superior court. The provisions of this chapter are

completely supplemental to other provisions of Yakima County Code. _

Public nuisances are misdemeanors according to RCW 9A.20.010
RCW 9A.20.010
Classification and designation of crimes.

(1) Classified Felonies. (a) The particular classification of each felony defined in Title 9A RCW is
expressly designated in the section defining it.

(b) For purposes of sentencing, classified felonies are designated as one of three classes, as follows:
(i) Class A felony; or

(ii) Class B felony; or

(iii) Class C felony.

(2) Misdemeanors and Gross Misdemeanors. (a) Any crime punishable by a fine of not more than one
thousand dollars, or by imprisonment in a county jail for not more than ninety days, or by both such
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fine and imprisonment is a misdemeanor. Whenever the performance of any act is prohibited by any
statute, and no penalty for the violation of such statute is imposed, the committing of such act shall
be a misdemeanor.

(b) All crimes other than felonies and misdemeanors are gross misdemeanors.

Yakima County Code Enforcement is obligated to act on verified complaints according to
YCC 16B.11.030 & YCC 16B.11.040 and YCC 21.03.010.

YCC 16B.11.030 Complaints.

Whenever a violation of this Title or any Title of Yakima County Code listed in

YCC 16B.01.020 occurs or is alleged to have occurred, any person may file a written
complaint. Such complaint stating fully the causes and basis thereof shall be filed with the
Code Enforcement Official. He or she shall record such complaint, investigate and in
consultation with the Administrative Official take action thereon as deemed appropriate and
as provided by this Title and/or YCC Title 21, as may be applicable; provided, however, that
enforcement shall be undertaken for the benefit of the health, safety, and welfare of the
general public and the environment and not for any particular person or class of persons.

YCC 16B.11.040 Violations.

(1) Itis aviolation of this Title for any person to initiate or maintain, or to cause to be
initiated or maintained, any use, alteration, construction, location, or demolition of any
structure, land, or property within Yakima County without first obtaining permits or
authorizations required by this Code.

(2) Itis aviolation of this Title to remove or deface any sign, notice, complaint, or order
required by or posted in accordance with this Code.

(3) Itis aviolation of this Title to misrepresent any material fact in any application, plans, or
other information submitted to obtain any project permit authorization.

(4) lItis aviolation for any person to fail to comply with provisions of this Code-

comply with the terms or conditions of a permit issued pursuant to this Title, or to fail to

comply with any or all notices or orders issued pursuant to this Code.
YCC 21.03.010 Noticing Procedures.

If the Yakima County Code Enforcement Official or his or her designee has determined that a
violation has occurred, the violation shall be documented and notice of it given as follows:

(1) Anotice, as set forth under Section 21.03.020 _ in writing when a field
inspection reveals a violation, or as soon as the County otherwise determines a violation has
occurred. The notice shall inform the Owner or Responsible Party of the violation and -
-that will allow the Owner or Responsible Party an opportunity to correct it or to
enter into a voluntary compliance agreement pursuant to this Title.
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YCC 21.03.020 (3) When evaluating the status of a code violation, the Code Enforcement
Official will take into consideration the guidelines listed under Section YCC 21.02.030 and
may consider a number of relevant factors and criteria, including but not limited to the

. the time and cost required to abate the nuisance violation, the
+and the County resources available to abate the

YCC 21.03.020 Notice of Violation and Orders.

As set forth in YCC Section 21.01.040, the Code Enforcement Official, or his or her designee,
are authorized to serve a notice of a violation or notice and order on the Owner or
Responsible Party. The notice - contain an order directing the discontinuance of the
activity, action or conditions creating the violation, and requiring compliance with the notice
and/or order.

(1) Types of Notices and Orders.
(a) Notices Used for All Types of Violations;

(i) Stop Work Order - an initial notice to cease activity until the appropriate authorizations
have been obtained by the appropriate permitting agency;

(i) Investigation Report — Used by Code Enforcement staff for nuisance properties as a first
notice which explains the nuisance ordinance and describes corrective measures that need
to be taken in an effort to obtain voluntary compliance;

(iii) Violation Notice — These notices are issued for general violations of County Code (e.g.,
voluntary compliance agreement);

(iv) Correction Notice — These notices are generally used by the Code Enforcement or
Building Division staff to list items not conforming to County Code;

(v) Correction Order — These notices are issued when other notices or actions have failed to
correct a violation and/or the violation is serious or extensive (e.g., Notice of Violation and
Order to Correct, Nuisance Notice and Order, etc.)

(vi) Final Notice — These notices are Yakima County’s last attempt to gain compliance prior
to issuance of a civil infraction or other legal action;

(vii) Or, any other notice deemed appropriate by Code Enforcement for the effective
resolution of the particular code violation.

(2) Form.
(a) Official notices or orders shall:
(i) Beinwriting.

(ii) Include a description of the real estate, and/or tax identification (parcel) number where
the violation is located sufficient for identification.

(iii) Include a statement of the violation or violations and why the notice is being issued.
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(iv) Include a correction order specifying a deadline for corrective actions such as:

(A) Discontinuance of the unlawful activity, action or condition which is in violation of the
provisions of the codes adopted by this title, or

(B) Completion of repairs and improvements required to bring the building or structure into
compliance with the provisions of the codes adopted by this title, or

(C) Obtaining such permits and approvals will be required to be in compliance with
governing regulations or statutes, or

(D) Taking such action as ordered to resolve an unsafe or dangerous condition or activity.

(E) Any combination of the listed corrective actions or others necessary to achieve
compliance and protect the public health, safety.

(b) Include a statement that the property owner, person, firm, corporation, or other
responsible party, may enter into a voluntary correction agreement with Yakima County.

(c) Include a statement that the Code Enforcement Official, his or her designee, will issue
or cause to be issued a Civil Infraction, a monetary penalty, a citation, or may institute
appropriate proceedings at law or in equity as provided in the codes referenced by this Title,
if the property owner, person, firm, corporation, or other responsible party, does not comply
with the notice and/or order.

(d) Include a statement that the Code Enforcement Official may issue a notice of
abatement if the property owner, person, firm, corporation, or other responsible party, does
not comply with the notice.

(e) Inform the property owner, person, firm, corporation, or other responsible party, of the
authority granted to Yakima County to seek abatement of the violation.

(f) Include a statement of the authority of the Code Enforcement Official, his or her
designee, to file a lien in accordance with the provisions of this Title and YCC
Chapter 13.11 Section 106.3.

(3) Method of service.
Such notice shall be deemed to be properly served if a copy thereof is:
(a) Posted on the property containing the violation, with an Affidavit of Service; or

(b) Sent by certified and first-class mail addressed to the last known address of the
property owner, person, firm, corporation, or other responsible party; or

(c) Ifthe notice isreturned showing that the letter was not delivered, a copy thereof shall be
posted in a conspicuous place in or about the structure affected by such notice.

(d) Ifthe whereabouts of any persons with an interest in the property or responsibility for
the property is unknown and the same cannot be ascertained by the Code Enforcement
Official in the exercise of reasonable diligence, then the Code Enforcement Official may
serve the notice or order in accordance with methods a and/or b above. This method of

11


https://www.codepublishing.com/WA/YakimaCounty/#!/YakimaCounty13/YakimaCounty1311.html#13.11

service shall require an Affidavit of Service. The Affidavit of Service shall include the facts
showing the efforts used in attempting to serve the person personally or by mail.

(4) Unauthorized tampering.

Signs, tags, seals, notices, or placards posted or affixed by the Code Enforcement Official, or
his or her designee, shall not be mutilated, destroyed or tampered with, or removed without
authorization from the Code Enforcement Official, or his or her designee. Persons tampering
with signs, tags, seals, notices, or placards posted or affixed by the Code Enforcement
Official, or his or her designee, may be issued Civil Infractions.

(Ord. 11-2019 (part), 2019).

Fryslan has failed to secure proper permits and is in violation of the YCC pursuantto YCC
16B.11.040 (1), (3), & (4).

According to YCC 16B.11.050 (1) anyone who violates YCC 16, 16B, 16C, 16D, or 19 is guilty
of a misdemeanor and is subject to a civil infraction. A misdemeanor is punishable by a
fine of not more than ONE THOUSAND DOLLARS ($1,000.00) or by imprisonment for not
more than NINETY (90) days, or by both such fine and imprisonment. Each day of violation
is a separate offense, but there is a caveat. The punishment only applies after issuance of a
Notice of Violation. Yakima County has not issued a Notice of Violation to Fryslan.

YCC 16B.11.050 Penalties.

(1) Any person, firm or corporation violating any of the provisions of this Title or any Title of Yakima
County Code listed in YCC 16B.01.020, including the provisions of the various Codes adopted by
reference therein, or failing to comply therewith, or violating or failing to comply with any order or
decision issued or made pursuant to any provisions of said Codes shall severally and for each and
every violation and non-compliance respectively, be guilty of a misdemeanor or shall be subjectto a
civil infraction as provided for by Chapter 7.80 RCW, YCC Section 21.04.030 or any other remedy
provided by law and, further, such violation shall constitute a public nuisance. Any person so
convicted of a misdemeanor shall be punished for each offense by a fine of not more than ONE
THOUSAND DOLLARS ($1,000.00) or by imprisonment for not more than NINETY (90) days, or by both

such fine and imprisonment. Each day, or any portion thereof, _ has

been issued shall be considered a separate offense.

(2) The owner or tenant of any building, structure, premises or part thereof, and any architect,
builder, contractor, agent or other person who commits, participates in, assists in or maintains such
violation, after being notified of such violation, may each be found guilty of a separate offense and
suffer the penalties provided in this Section and YCC Title 21.

(3) Inaddition to the penalties described in this Chapter and YCC Title 21, actions that can be taken
by the County include, but are not limited to: withholding any and all permits for development or land

division, unless said permit or application _to a proper remedy of the violation;
assessing double fees for all permits and applications necessary to remedy the violation; notifying by

12
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certified mail all property owners of record of the violation and remedies required to abate the
violation; abating or otherwise causing the violation to be removed with a lien filed against the
property to recover costs; or other such action as may be needed to enforce this code. _

. Actions under this Chapter may be taken in any order deemed
necessary or desirable by the County to achieve the purpose of this Chapter. The Administrative
Official may call upon any appropriate County officials or departments to assist in enforcing this
Chapter.

(4)

_. Nothing herein contained shall prevent the County Prosecutor’s office from taking
such lawful action, legal and/or equitable, as is necessary to prevent or remedy any violation.

According to YCC 16B.11.050 (4) the Yakima County Prosecutor has an affirmative duty to
seek relief for violations of YCC 16, 16B, 16C, 16D, or 19

Title 21 Code Enforcement of the YCC also applies.

According to YCC 21.01.050 Fryslan has committed a Civil Code Violation with a separate
infraction for every day that the infraction continues. In this subsection there is no mention
of the need for a NOV.

21.01.050 Definitions.

This Title incorporates the definitions listed in the codes referenced in the Applicability section under
21.01.020 and the words and phrases designated as follows:

CIVIL CODE VIOLATION means any act or omission contrary to any ordinance, resolution or
regulation regulated by this title or an act or omission contrary to the conditions of any -, notice
and order, or stop work order issued pursuant to any such ordinance, regulation or resolution

regulated by this title. Each civil code violation shall constitute a separate infraction for each and

Accordingto YCC 21.02.010 all violations of Yakima County Codes are nuisances.
21.02.010 Violations.

(1) Any person, firm, or corporation violating any of the provisions of this Title, including the
provisions of the various Codes set forth in 21.01.020, or violating or failing to comply with any order
issued or made pursuant to its provisions shall severally and for each and every violation and act of
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noncompliance respectively, be deemed responsible for committing the violation or act and is
subject to any penalty provided by law and/or as provided for in this Title.

(2) Code Violations defined as Nuisances, in YCC 21.01.050 are subject to the enforcement
procedures outlined in this Title and its incorporated code provisions.

(4) Every owner, responsible party, occupier, lessee or tenant, of property in violation of the
provisions of this Title or who maintains a violation of this Title or who neglects to abate a continuing
nuisance upon the subject property, even if originated under a former owner, is liable in the same
manner as their predecessors.

YCC 21.02.030 gives Yakima County Code Enforcement discretion as to whether to enforce
and prosecute code violations.

21.02.030 Complaint Priority and Response.

The Yakima County Code Enforcement Division generally responds to alleged violations of the
Yakima County Codes and regulations based on [UfitieICItIZenCOmPIaINESIor referrals of potential
violations from other regulatory agencies. However, if violations of the Yakima County Building Code
Title 13 are observed by citizens, agencies or by Yakima County building, fire, and life safety
personnel during the course of their inspections; or if an alleged violation creates the risk of
immediate or serious or extensive damage or harm, Code Enforcement may take immediate

enforcement action prior to receiving a written complaint or referral.

But YCC 21.03.010 requires Yakima County Code Enforcement to document a violation and
give notice when Code Enforcement determines that a violation has occurred. Yakima
County Code Enforcement has determined that violations occurred.

21.03.010 Noticing Procedures.

If the Yakima County Code Enforcement Official or his or her designee has determined that a

violation has occurred, the violation il BEldGCUMENtAIBNAIMOtCSIOM SIS OUOWS]
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(1) Anotice, as set forth under Section 21.03.020 _in writing when a field inspection
reveals a violation, or as soon as the County otherwise determines a violation has occurred. The
notice shall inform the Owner or Responsible Party of the violation _hat will allow
the Owner or Responsible Party an opportunity to correct it or to enter into a voluntary compliance
agreement pursuant to this Title.

(a) Anotice and order represents a determination that a code violation has occurred, that the cited
party is the person responsible for code compliance, and that the violations set out in the notice and
order require abatement as specified in the notice and order.

(b) Failure to correct the code violation _and in the manner prescribed by the notice
and order subjects the person to whom the notice and order is issued and the property in question to
any of the compliance remedies provided in this title, including:

(i) Civil penalties prescribed in the notice and order;
(i) Arequirement that abatement, remediation and/or mitigation be performed;
(iii) Permit suspension, revocation, modification, and/or denial as prescribed by this chapter; and/or

(iv) Abatement by Yakima County Public Services and/or their Representative and recovery of the
costs of abatement according to the procedures described in this code.

(c) Property owners identified in the notice and order as responsible for code compliance may
appeal the notice and order in writing within fourteen days according to the procedures described in
this code and in any rules promulgated concerning the appeal process.

(d) Issuance of a notice and order does not limit in any way the Code Enforcement Official’s
authority to issue a citation or stop work order in the same matter.

(2} Any notice under this section may be waived by the Code Enforcement Official and/or by the

Reviewing Official in circumstances such as:

e Emergencies,

e Repeatviolations,

¢ Violations that are already subject to a Voluntary Compliance Agreement,

e Situations where the violation creates or has created a serious life or public safety condition that
is not likely to be corrected within 72 hours,

e (Cases where a Stop Work Order is necessary to protect life or public safety, or

* When the person responsible for the code violation reasonably should have known, that the
action was a code violation.

(3) When evaluating the status of a code violation, the Code Enforcement Official will take into
consideration the guidelines listed under Section YCC 21.02.030 and may consider a number of

relevant factors and criteria, including but not limited to the _, the -
and cost required to abate the nuisance violation, the likelihood of cost recovery of abatement, and
the County resources available to abate the nuisance violation.
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(4) Allnotices shall specify a time frame for compliance of the violation, provided that the initial
amount of time for correction shall not be longer than 30 days. A notice or order shall be issued in the
event the violation is not corrected in the time period specified in the notice.

YCC 21.03.010 (1) requires code enforcement to write a notice with a timeline for
remediation or entering a Voluntary Compliance Agreement. (We do not believe this has
been done. We have submitted a public records request for a NOV or Voluntary
Compliance Agreement for Fryslan.)

21.03.010 Noticing Procedures.

If the Yakima County Code Enforcement Official or his or her designee has determined that a

violation has occurred, the violation il BEldGCUMEntGAIBNAIOCEIOMUESnIESTOUOWS]

(1) Anotice, as set forth under Section 21.03.020 _in writing when a field inspection
reveals a violation, or as soon as the County otherwise determines a violation has occurred. The
notice shall inform the Owner or Responsible Party of the violation and set a deadline that will allow
the Owner or Responsible Party an opportunity to correct it or to enter into a voluntary compliance
agreement pursuant to this Title.

(a) Anotice and order represents a determination that a code violation has occurred, that the cited
party is the person responsible for code compliance, and that the violations set out in the notice and
order require abatement as specified in the notice and order.

(b) Failure to correct the code violation _and in the manner prescribed by the notice
and order subjects the person to whom the notice and order is issued and the property in question to
any of the compliance remedies provided in this title, including:

(i) Civil penalties prescribed in the notice and order;
(i) Arequirement that abatement, remediation and/or mitigation be performed;
(iii) Permit suspension, revocation, modification, and/or denial as prescribed by this chapter; and/or

(iv) Abatement by Yakima County Public Services and/or their Representative and recovery of the
costs of abatement according to the procedures described in this code.

(c) Property owners identified in the notice and order as responsible for code compliance may
appeal the notice and order in writing within fourteen days according to the procedures described in
this code and in any rules promulgated concerning the appeal process.

(d) Issuance of a notice and order does not limit in any way the Code Enforcement Official’s
authority to issue a citation or stop work order in the same matter.

Failure to make corrections by the agreed upon deadlines subjects the violator to
penalties.
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There is an option for appeal, but only after a notice has been issued. YCC 21.06

There are provisions for waiving the notice requirement at the discretion of the Code
Enforcement Officer. See YCC 21.03.010 (2).

(2} Any notice under this section may be waived by the Code Enforcement Official and/or by the

Reviewing Official in circumstances such as:
* Emergencies,
* Repeatviolations,

¢ Violations that are already subject to a Voluntary Compliance Agreement,

¢ Situations where the violation creates or has created a serious life or public safety condition that

is not likely to be corrected within 72 hours,
e (Cases where a Stop Work Order is necessary to protect life or public safety, or

e When the person responsible for the code violation reasonably should have known, that the
action was a code violation.

YCC 21.03.010 (3) requires the Code Enforcement Officer to consider the severity of the
public impact. For Fryslan the impact is substantial.

(3) When evaluating the status of a code violation, the Code Enforcement Official will take into
consideration the guidelines listed under Section YCC 21.02.030 and may consider a number of

relevant factors and criteria, including but not limited to the _, the -

and cost required to abate the nuisance violation, the likelihood of cost recovery of abatement, and

the County resources available to abate the nuisance violation.

YCC 21.03.010 (4) says the time period for correction cannot exceed 30 days.

To the best of our knowledge Yakima County has not issued these orders that are
authorized by YCC 21.03.020 (1)(a)

e Stop Work Order

e Investigation Report
e Violation Notice

e Correction Notice

e Correction Order

e Final Notice
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4)

‘

_. Nothing herein contained shall prevent the County Prosecutor’s office from taking
such lawful action, legal and/or equitable, as is necessary to prevent or remedy any violation.

According to YCC 21.03.040 a Voluntary Compliance Agreement is the preferred remedy to
code violations.

21.03.040 Voluntary Compliance Agreements.

(1) Authority.

_ the Code Enforcement Official, or his or her designee, determines that a code violation
has occurred or is occurring, the Code Enforcement Division in appropriate cases may make
reasonable efforts to secure voluntary compliance from the person responsible for code
compliance. Upon contacting the person responsible for code compliance, the Code Enforcement
Official may enter into a Voluntary Compliance Agreement as provided for in this section.

(a) Voluntary Compliance Agreement may be entered into at any time _of a written
notice, a Civil Infraction, ElNGtiG8land Order or a Stop Work Order.

(b) The Voluntary Compliance Agreement is a commitment and a binding agreement between the
County and with the person responsible for code compliance under which the person agrees to do
any combination of actions to abate the violation, remediating the site or mitigating the impacts of
the violation. It must be definite in its terms and commits both the responsible person and Yakima
County to a course of action or forbearance of action in return for compliance with the notice and
order.

(2) Form.

The Voluntary Compliance Agreement shall include the following:

(a) The name and address of the person responsible for code compliance;
(b) The address or other identification of the location of the violation;

(c) Adescription of the violation and a reference to the provision or provisions of the ordinance,
resolution or regulation that has been violated;

(d) A description of the necessary corrective action to be taken and identification of the date or time
by which it must be completed. For the purpose of this subsection, the Code Enforcement Official
may either require that compliance be achieved by a specific date or that compliance be achieved by
a date to be determined based on the occurrence of some future event;
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(e) The amount of the civiland monetary penalty that will be imposed pursuant to Yakima County
Code if the Voluntary Compliance Agreement is not satisfied;

(f) An acknowledgment that the Voluntary Compliance Agreement will be recorded against the
property in the County Auditor’s office;

(8) Anacknowledgment that if the Code Enforcement Official determines that the terms of the
Voluntary Compliance Agreement are not met, the Code Enforcement Division will, without issuing a
Civil Infraction, Notice and Order or Stop Work Order, impose any remedy authorized by this Title,
which includes but is not limited to the assessment of the civil and monetary penalties identified in
the Voluntary Compliance Agreement, correction of the violation, assessment of County costs and
expenses necessitated by County pursuit of code compliance and to abate the violation, including
legal and incidental expenses, and the suspension, revocation or limitation of a development permit;

(h) Anacknowledgment that if any assessed penalty, fee or cost is not paid, the County will charge
the unpaid amount as a lien against the property where the civil code violation occurred, and that the
unpaid amount may be a joint and several personal obligations of all persons responsible for code
compliance;

(i) Anacknowledgment that by entering into the Voluntary Compliance Agreement the person
responsible for code compliance thereby admits that the conditions described in the Voluntary
Compliance Agreement exist and constituted a civil violation; the person is subject to and liable for
any remedy authorized by this Title, which includes the assessment of the civil and monetary
penalties identified in the Voluntary Compliance Agreement, correction of the violation, assessment
of the costs incurred by the County to pursue code compliance and to Abate the violation, including
legal and incidental expenses, and the suspension, revocation or limitation of a development permit;
and

(3) Time Limits.

(a) The Code Enforcement Official, or his or her designee, will prescribe a deadline for compliance
as part of every Voluntary Compliance Agreement.

(b) An extension of the deadline for compliance or a modification of the required corrective action
may be granted by the Code Enforcement Official, his or her designee, if the person responsible for
code compliance has shown due diligence or substantial progress in correcting the violation.

(4) Failure to Meet the Terms of the Voluntary Compliance Agreement.

If the Code Enforcement Division determines that terms of the Voluntary Compliance Agreement are
not completely met by the prescribed time limit, the Code Enforcement Official, or his or her
designee, will proceed with further code enforcement actions as stated in Subsection (2)(g-i) above.
Penalties imposed when a Voluntary Compliance Agreement is not met accrue from the date the
Code Enforcement Official takes action after the time limit listed in the Agreement expires.

According to YCC 21.03.040 (1) (a) a Voluntary Compliance Agreement may be entered into
at any time after issuance of a written notice, a Civil Infraction, a Notice and Order or a
Stop Work Order.

(1) Authority.
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_ the Code Enforcement Official, or his or her designee, determines that a code violation
has occurred or is occurring, the Code Enforcement Division in appropriate cases may make
reasonable efforts to secure voluntary compliance from the person responsible for code
compliance. Upon contacting the person responsible for code compliance, the Code Enforcement
Official may enter into a Voluntary Compliance Agreement as provided for in this section.

(a) Voluntary Compliance Agreement may be entered into at any time _of a written
notice, a Civil Infraction, -and Order or a Stop Work Order.

The YCC does not say that a Voluntary Compliance Agreement may be entered into before
issuance of notices and orders.

To the best of our knowledge Yakima County and Fryslan Calf Ranch have not entered into a
Voluntary Compliance Agreement and there has been no Notice of Violation.

Yakima County Code Enforcement can refer a case to legal counsel if a permittee does not
comply with a final order. See YCC 21.03.060

21.03.060 Compliance with Notices and Orders.

After any order of the Code Enforcement Official, or other responsible official, made pursuant to this
code shall have become final, ho person to whom any such order is directed shall fail, neglect or
refuse to obey any such order. Any such person who fails to comply with any such order is in violation
of this code and any of the enforcement actions provided for in this Title may apply. The Code

Enforcement Official may refer the matter to legal counsel for appropriate action to obtain
compliance.

A certificate may be filed with the Yakima County Auditor pursuant to YCC 21.03.070. This
would be a necessary step prior to filing a lien against property.

21.03.070 Filing of Certificate of Violation with the County Auditor.

A certificate may be filed with the County Auditor. The certificate shall describe the nature of the
violation, a property description, the taxation parcel number or numbers of the affected property,
and a reference to the enforcement action case number. Upon compliance with the violation, a
certificate of compliance shall be filed with the County Auditor stating that the notice and order have
been satisfied and the enforcement action completed. The filing costs shall be paid by the owner or
responsible party having control of the building, structure, premises, occupancy, equipment, or
system that was the subject to all recording and related costs assessed by the County Auditor.
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YCC 21.04.010 says that any person, firm or corporation failing to comply with a notice of
violation or order to comply served in accordance with the provisions of YCC 16, 16B, 16C,
16D, or 19 shall be deemed guilty of a violation and subject to a citation or civil infraction
as provided in this Title.

21.04.010 Prosecution of Violation.

(1) Any person, firm or corporation failing to comply with a notice of a violation or order to comply
served in accordance with the provisions of Titles listed in Subsection 21.01.020 shall be deemed
guilty of a violation and subject to a citation or civil infraction as provided in this Title.

(2) The owner, lessee, or tenant of any building, structure, premises, or part thereof, and, any
architect, engineer, builder, contractor, employee, agent, or other person, who commits, authorizes,
participates in, assists in, or who maintains after notice, a violation of this Title may each be found
guilty of a separate offense and suffer the penalties provided in this Title.

(3) Ifthereis not compliance with a notice of violation, the Code Enforcement Official, or his or her
designee, _ the appropriate proceeding at law or in equity to restrain, correct or abate
such violation, or to require the removal or termination of the unlawful occupancy of the structure in
violation of the provisions of this code or of the order or direction made pursuant thereto. _
costs and expenses related to action taken by the County concerning such premises shall be
charged against the real estate upon which the structure is located and shall be a lien upon such real

YCC 21.04.010 (3) says the Code Enforcement Officer shall institute appropriate
enforcement proceedings when there is non-compliance with a corrective order.

(3) Ifthereis not compliance with a notice of violation, the Code Enforcement Official, or his or her
designee, _ the appropriate proceeding at law or in equity to restrain, correct or abate

such violation, or to require the removal or termination of the unlawful occupancy of the structure in
violation of the provisions of this code or of the order or direction made pursuant thereto. _

Fryslan has escaped significant penalties because Yakima County has notissued a NOV.
Those penalties are prescribed in YCC 21.04.030 Civil Infractions, YCC 21.04.040 Monetary
Penalties, YCC 21.04.050 Judicial Enforcement, & YCC 21.04.060 Abatement.
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We believe the following part of the code prohibits Fryslan Calf Ranching from obtaining a
new CUP unless the violations are remediated and corrected. This part of the code does
not allow a new permit to rescind the requirements in a previous permit.

21.04.020 Violation Penalties Associated with County Approvals.
(2) Denial of Future County Approvals.

In order to further the corrective purposes of this Title, the County will not issue a building or
development proposal permit unless the requested permit remediates and corrects the violation or
property conditions creating the violation with regard to the site or project for which the permit
application is submitted. This includes all payments and/or any civil or monetary penalty imposed for
the violation. Any building or development proposal permit that does not correct the violation will be
denied.

The YCC provides for land use and investigation violation fees when a person takes actions
such as construction without appropriate permits. See YCC 21.04.040 (2). Again, the fees
accrue afterissuance of a NOV.

21.04.040 Monetary Penalties.

The Code Enforcement Official, or his or her designee, may impose monetary penalties, in addition to
a Civil Infraction, as set forth in section 21.04.030.

(1) Anotice of violation may specify a monetary penalty that shall be imposed if the violation is not
remedied or cured, or a compliance plan is not agreed to, within the time specified in the notice of
violation. Such monetary penalties are in addition to fines or fees imposed by order of the court or by
infraction or citation.

(2) Investigative and Land Use Violation Fees: _

_. In addition to the penalties described in this Chapter and YCC Title 13, land
use violation fees will be assessed. The land use violation fee for land use violations is double the fee

for any land use permits and applications necessary to remedy the violation.

Yakima County’s failure to properly follow the YCC and issue an NOV absolves violators
from requirements to pay and instead places the burden on taxpayers.

Finally, we point out that WA State Water laws apply. According to WA Ecology at
Groundwater permit exemption - Washington State Department of Ecology:

Groundwater permit exempt water use still subject to water law
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Although groundwater permit-exempt uses do not require a water right permit, they are always

subject to state water law. In some instances, we have had to regulate permit exempt water users

The Streamflow Restoration law adopted by the Legislature in 2018 also affects new domestic permit
exempt water use in some parts of the state.

Respectfully submitted

Jean Wendoga

Jean Mendoza

Executive Director, Friends of Toppenish Creek

3142 Signal Peak Road
White Swan, WA 98952
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July 23, 2025

Dear Yakima Regional Clean Air Agency,

Recently the Friends of Toppenish Creek submitted a public records request for copies
of dust permits for heifer operations submitted by the DBD/SMD heifer feeding operation in
Outlook, WA. It appears to FOTC that the DBD/SMD permits are incomplete.

The YRCAA Fugitive Dust Control Guidelines and Best Management Practices for

Confined Heifer Replacement Feeding Operations requires:
What must be in a Dust Control Plan?

e A map or drawing of the operation —There is none for DBD

e Adescription of the operational capacity of the operation including the number of
cattle which could be confined — Not part of the DBD Dust Plan

e Adescription of water available for dust control. This description should include the
source and quantity of water available and any permit or other limitations which

would impact the operation’s ability to employ water application as a BMP.

DBD states in their permit: “Using BMP available to heifer operations, we will minimize the
use of water for dust control as it negatively affects the animal’s health. A wet Environment
is not conducive for healthy young stock. If the situation arises that water is a necessity, the
Ranch has water rights to supply its need and may also draw from other sources,
depending on water availability.” This is the sum total of DBD’s description of water

available for dust control.



There are no sprinklers on the DBD heifer ranch. During winter months heifers wade
through wet manure which brings into question the operation’s concern for animal welfare

and compatibility with the statement that wet conditions are detrimental to animal health.

A description of BMPs to be used under the plan.

e Which BMP or BMPs will be used, where they will be used, and to what percentage
of the facility they will be applied — Not part of the DBD Dust Control Plan

e Adescription of the equipment and materials to be used, including a description of
the normal operational capacity or application rate of any equipment - Not part of
the DBD Dust Control Plan

e An operational plan forimplementing each BMP. The operational plan must describe

the criteria the operation will use to determine when to implement each BMP and



the criteria for selecting application rates, if applicable - Not part of the DBD Dust
Control Plan

e Examples of criteria include pen conditions, recent weather, forecasted weather,
and cattle management program - Not part of the DBD Dust Control Plan

e Adetailed operation plan for feed processing and handling that minimizes dust for
hay chopping, grain processing, feed mixing, and feed handling - Not part of the DBD
Dust Control Plan. DBD states that they do not chop hay, process grain or mix feed

on site. However, the operation does handle feed and does feed heifers at the site.
Best Management Practices

e Fixed Water Application — Sprinklers — There are no sprinklers on the heifer ranch

e Mobile Water Application — Water Trucks — Not documented in the DBD Dust Control
Plan

e Pen Maintenance — Remove excess manure. An operation must have an appropriate
place to store or dispose of manure removed from pens — DBD does not remove
manure from heifer pens for years at a time. The manure is simply stacked up in the
center of pens. Currently manure piles are huge.

e Surface Amendments/Applications — The DBD plans states, “The feedlot uses straw
or shavings for corral bedding only during the winter months, as necessary.”

e Wet Manure/Mound Management — This may be the BMP utilized by DBD. For this
operation wet manure/mound management means piling manure into mounds that
become hills in the center of pens. The manure accumulates for years at a time and
reaches heights of 10 to 15 feet. How can this protect air quality?

e Windbreaks —There are no windbreaks on the DBD/SMD heifer ranch.

e Feed Processing and Handling BMPs — None described.

Here is a copy of the most recent DBD/SMD Dust Control permit application from July 2,
2025 in its entirety. See for yourself whether the permit meets the requirements in the
YRCAA Fugitive Dust Control Guidelines and Best Management Practices for Confined
Heifer Replacement Feeding Operations, available at Microsoft Word - policy_Confined
Heifer Replacement_2009.doc . FOTC alleges that the permit does not.



https://www.yakimacleanair.org/site/files/file_manager/page/shared/Confined_Heifer_Replacement_Operations_Dust_Control_Policy.pdf
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DBD Washington, LLC
Heifer Raising Facility (SMD)

Introduction

DB Washingten, LLC has prepared this Fugitive Dust Control Plan as part of its ongoing
efforts of using Best Management Practices (BMP's). The goal of the Plan is to control fugitive
dust through planning, utilization and evaluation of the best management practices as described in
the Plan.

Description of the Heifer Facility/Operation

Our Second heifer lot is located at 211 Nichols Rd, Outlook, Washington. The feedlot is
approximately 35 acres and is currently used to raise young Holstein calves, ranging in age from 1
day ald up to springer heifers. There is a 15 mph speed limit imposed throughout the facility.

Dust Control Management Plan

Effective Dust Control:

The feedlot will control fugitive dust throughout the year by minimizing dry manure in the
corrals and high traffic areas by (1) scraping wet manure into the corrals and high traffic areas;
(2) replenishing mounds: and (3) scraping corrals as needed. This is a highly effective
management practice and is done with skilled precision. The feedlot employees will regularly
inspect the facility to assess dust issues and will respond promptly with appropriate dust control
practices outlined in the Pian.

Maintenance: :

The feedlot will use cross-fencing as a last resort te control fugitive dust. The cross-
fencing will be utilized based upon management’s decision and analysis of weather conditions. If
sufficient amounts of moisture remain from winter/spring months, the cross- fencing may not be a
viable option. A heifer feedlot cannot tightly confine animals in the same woy as a cattle feedlot
(for fattening animals for food consumption) because it is not holding cattle for short-term
slaughter. Instead, the heifer feedlot raises animals to maturity for breeding and milking. The
long-term herd health of the calves and heifers at our facility depends on allowing a certain
amount of movement and controlling moisture, if possible. Pen sizes vary at feedlot, our smallest
pen measures approximately 160" x 180, Our biggest pen measures approximately 200 x 280",

This size of pen minimizes calf movement, but at the same time, allows for healthy calves. The
timing of the cross-fencing is determined by precipitation and weather conditions, and is typically
used during the summer months, but if alternative metheds are available, they will be utilized
before this option.

Using BMP available to heifer operations, we will minimize the use of water for dust control as it
negatively affects the animal's health. A wet environment is not conducive for healthy young
stock. If the situation arises that water is a necessity, the Ranch has water rights to supply its
need and may also draw from other sources, depending upon water availability.



DBD Washington, LLC
Heifer Raising Facility (SMD)

Feed Processing/Handling:

The feedlot does not process grain. Instead, heifers are fed a high forage grain mixture,
delivered by feed truck to the animals. The grain is located at 501 chute Rd, Outlook WA 98938,
The feedlot uses straw or shavings for corral bedding only during the winter months, as
necessary. None of these activities generate fugitive dust that leaves the feedlot premises,

Conclusion
DBD Washington, LLC will regularly evaluate the effectiveness of its dust control plan, refining
the best management practices contained in the Plan with science and veterinarians. Based on our
evaluation of the Plan, the feedlot may modify the Plan to improve its effectiveness. If
modifications are made to the Plan, the feedlot will advise the Yakima Regional Clean Air
Authority of those modifications. Yakima Regional Clean Air Authority should notify the facility
operators if it has any concerns with the Plan or modifications to the Plan.

Y i 7-2-25

Jéhn Glessner, Mgr. Date

Contact Information:

DBD Washington, LLC

211 Nichals Rd (site location)
Outlook, WA 98938

1080 Fordyce Rd (office location)
P.O. Box 308
Sunnyside, WA 98944

(509)837-2678 Office
(509)839-2678 Fax

Sincerely,
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Jean Mendoza

Executive Director, Friends of Toppenish Creek



