Sherry Jackman

Ms. Treccant:

Please see the attached comment letter and supporting exhibits uploaded on behalf of Union Pacific
Railroad Company. These documents were also sent via email.

Thanks and regards,

David E. Cranston

Sherry E. Jackman

Greenberg Glusker LLP

Outside Counsel for Union Pacific Railroad Company
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July 23, 2021
By Public Comment Form and Email

Ms. Sandra Treccani

Site Manager

Washington State Department of Ecology
4601 N. Monroe St.

Spokane, WA 99205
sandra.treccani@ecy.wa.gov

Re: Union Pacific Railroad Company | Comment Letter
Aluminum Recycling Trentwood - 2317 N. Sullivan Rd., Spokane Valley, WA
Facility Site ID #628; Cleanup Site ID #1081

Dear Ms. Treccani:

Union Pacific Railroad Company (“Union Pacific”) appreciates the opportunity to comment on the
draft Cleanup Action Plan dated May 2021 (“CAP"), Enforcement Order (“Order”), Scope of Work and
Schedule ("SOW"), and Feasibility Study (Revised) dated April 20, 2021 ("FS” and, with the CAP, Order,
and SOW, the “Draft Documents”) issued for public comment on June 9, 2021 by the Washington State
Department of Ecology (“Ecology”) regarding the Aluminum Recycling Trentwood Property in Spokane
Valley, Washington ("Trentwood Property”). Union Pacific’s comments are set forth below and supporting
exhibits will supplied via Ecology’s online Public Comment Form.

By way of background, Union Pacific recently identified documents within its files that reveal
previously unknown operator history at the Trentwood Property. Some of these documents were difficult
to locate because they were associated with a Union Pacific predecessor that owned the Trentwood
Property until 1987." Union Pacific regrets the delay in bringing these documents to light, but believes they
form a critical piece of the operator history at the Trentwood Property, and are relevant to the identification
of additional potentially liable persons (“PLPs”) that fall within the PLP categories set forth in the Washington
Model Toxics Control Act (“MTCA").

Accordingly, as explained in greater detail below, Union Pacific believes Ecology should consider
revising the Draft Documents to: (l) reflect additional operator history; and (ll) relatedly, name additional
PLPs at the Trentwood Property, as enumerated below. Irrespective of Union Pacific’'s comments, Union
Pacific intends to comply with the final Order assuming no substantive revisions to the proposed cleanup.

. Supplemental Operator History at the Trentwood Property

Union Pacific submits the supplemental operator history set forth below for Ecology’s consideration.

'In 1987, Union Pacific acquired the Property when it merged with a subsidiary, Spokane International
Railroad Company (“Spokane International”), which owned the property before the merger. For
convenience, Union Pacific and Spokane International are used interchangeably herein.

UNION PACIFIC RAILROAD Robert C. Bylsma P 916-789-6229
9451 Atkinson Street Sr. General Attorney F 916-789-6415
Roseville, CA 95747 E rchylsma@up.com
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A. Between 1966 and 1980, early tenant Hillyard operated a dross processing facility at the
Trentwood Property.

The Draft Documents identify Trentwood Property dross operations dating back to 1979;% however,
Trentwood Property dross operations actually date back to 1966.

According to recently discovered records, The Hillyard Processing Company ("Hillyard
Processing”) leased the Trentwood Property starting in 1866. Although Union Pacific has not yet located
the 1966 Hillyard Processing lease, historical correspondence references “a lease of the site for an
aluminum processing plant and the right to drill a 10-inch water well and construct the necessary facility
thereto” commencing in 1966 and terminating in 1980, when the lease was assigned to Aluminum Recycling
Corporation (“ARC"), the now-defunct operator from 1980 to 1986.3 Well records confirm that Hillyard
Processing was in the business of “processing aluminum dross” at the Trentwood Property.*

The name “Hillyard” may sound familiar to Ecology because Ecology oversaw PLP BNSF’s cleanup
of another Hillyard site at 3412 East Wellesley Avenue in Spokane (“Wellesley Property”) in the early
2000s.5 In 1954, Hillyard Processing leased the Wellesley Property from BNSF and operated an aluminum
dross facility thereon.® According to the 2001 Wellesley Property Consent Decree, Hillyard Processing was
sold to Hillyard Aluminum Recycling Corporation (“Hillyard Aluminum”) in 1976, which was then sold to ARC
in 1979.7 Similar to the activities at the Trentwood Property, at the Wellesley Property, “[Hillyard] processed
aluminum scrap metals and aluminum skim called white dross, obtained from aluminum smelters, in a batch
process. This secondary processing of aluminum dross involved addition of sodium and potassium chloride
salts. Molten aluminum metal was extracted during the process, poured into ingots and sold. Spent dross
process waste called black dross, along with non-reprocessed white dross waste” were eventually
abandoned and then became the subject of an Ecology cleanup.®

In 2000, Ecology notified the former Hillyard Aluminum ultimate parent, Aluminum Company of
America (“Alcoa”), of the preliminary finding of potential liability at the Wellesley Site and requested
comment on that finding. After reviewing Alcoa’s responsive comments, Ecology determined that Alumax
Inc. was the corporation responsible for the release of hazardous substances at the Wellesley Site® and
found that “Alumax Incorporated is the corporate successor to Hillyard Aluminum.”"® That conclusion is
consistent with Union Pacific's research, which shows that Hillyard Aluminum was a subsidiary of Alumax

2 See, e.g., CAP at section 2.1 (“Site Description and History”); FA at p. i (‘Executive Summary”); FA at p.
1 ("Background and Summary of Remedial Investigation”); Order at V (“Findings of Fact”).

® See Exhibit 3 (1980-05-29 Letter from C.O. Durham (Spokane International) discussing Hillyard lease);
Exhibit 5 (1985-08-22 Letter from P. Conley (Spokane International) discussing ARC 1979 assignment of
1966 Hillyard lease).

4 See Exhibit 1 (1966 Hillyard Processing well records).

5 Aluminum Recycling Corp., Facility Site ID #627; Cleanup Site ID 1133 -
https://apps.ecology.wa.gov/gsp/Sitepage.aspx?csid=1133.

6 d.

7 See Exhibit 17 (2001 Consent Decree re: Hillyard Wellesley Site, 1] 4).

8 See Exhibit 17 (2001 Consent Decree re: Hillyard Wellesley Site, ] 5); Aluminum Recycling Corp.,
Facility Site ID #627; Cleanup Site ID 1133 - hitps://apps.ecology.wa.gov/gsp/Sitepage.aspx?csid=1133.

9 See Exhibit 17 (2001 Consent Decree re: Hillyard Wellesley Site, ] 19).
0 See Exhibit 17 (2001 Consent Decree re: Hillyard Wellesley Site,  3).

UNION
PACIFIC
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Inc. prior to Alcoa’s $2.8 billion acquisition of Alumax Inc. in 1998.1" Hillyard Aluminum dissolved in 199812
and Alumax Inc. n/k/a Alumax LLC (an active entity) appears to have assumed the Hillyard Aluminum
liabilities. For reasons unknown to Union Pacific, Alumax Inc. declined to sign the Wellesley Site Consent
Decree.'®

The fact that Hillyard Aluminum operated two nearby facilities around the same time is further
confirmed through historic Ecology documents. A 1970 Ecology Water Pollution Status Report identifies
the two Hillyard Processing Company facilities: one on Wellesley Avenue and one on Sullivan Road (the
location of the Trentwood Property).'#

Recently obtained aerial images also confirm the earlier operations. A 1972 EDR aerial depicts
the Trentwood Property with what appears to be the Hillyard dross facility surrounded by piles of dross.!s

Accordingly, the Draft Documents should be updated to reflect the Hillyard tenancies and
operations. Additionally, as stated in Section Il below, Hillyard’s successor, Alumax LLC f/k/a Alumax Inc.'®
should be named a PLP at the Trentwood Property.

B. The Imperial West Chemical Co. tenancy was understated: IWC operated a dross
processing facility at the Trentwood Property from as early as 1976 to 1998, not merely
from 1986 to 1995.

It was previously believed that Imperial West Chemical Co. (“IWC")'7 leased the Trentwood
Property from 1986 to 1995;'® however, our review of recently discovered documents indicates that IWC
leased the Trentwood Property from as early as 1976 to 1998.

" See Exhibit 34 (1997 Annual Report (10-K) of Alumax Inc.); Exhibit 20 (2006 California Regional Water
Quality Control Board Cleanup and Abatement Order, stating that Hillyard Aluminum was a wholly-owned
subsidiary of Alumax Inc.); Exhibit 14 (1998 Wall Street Journal Article — “Alcoa Reaches Deal to Buy
Alumax for $2.8 Billion in Cash and Stock”). See also, infra n.16.

2 See Exhibit 25 (Hillyard Aluminum Recovery Corporation - corporate records).

? See Exhibit 17 (2001 Consent Decree re: Hillyard Wellesley Site, Exhibit D [2001 Draft Public
Participation Plan] p. 2).

4 See Exhibit 2 (1970 Ecology Water Pollution Status Report).

5 See Exhibit 24 (EDR Aerial Photo Decade Package).

8 As mentioned herein, Alumax Inc. was previously a subsidiary of Alcoa. In 1998, Alumax Inc. (i.e., “old”
Alumax) merged into AMX Acquisition Corp. as part of Alcoa's acquisition of Alumax Inc. and, following the
merger, AMX Acquisition Corp. changed its name to Alumax Inc. (i.e., “new” Alumax). In 2016, Alumax Inc.
converted into Delaware limited liability company “Alumax LLC.” See Exhibit 28 (Alumax LLC - corporate
documents), Exhibit 29 (Alumax Inc. — corporate documents). As of 2020, Alumax LLC was a subsidiary
of Arconic Inc. See 2020 Arconic Inc. annual report -
https://www.arconic.com/global/en/investors/pdf/Arconic-Annual-Report-2020. pdf.

7 Pioneer Companies, Inc. and related entities, including IWC, were involved in a bankruptcy in or around
2000; however, it does not appear that all environmental liabilities were discharged in connection with that
bankruptcy.

8 See, e.g., CAP at section 2.1 (“Site Description and History”); FA at p. i ("Executive Summary”); FA at p.
1 (“Background and Summary of Remedial Investigation”); Order at V (“Findings of Fact").
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In addition to IWC's direct lease with Union Pacific's predecessor commencing in 1986, IWC was
also an earlier subtenant of Aluminum Recycling Corporation on a portion of the Trentwood Property.'® In
fact, IWC'’s tenancy dates back to approximately 1976, around the time IWC was formed—which means
that IWC was also likely a subtenant of Hillyard Aluminum (a Trentwood Property operator from
approximately 1976-1980).2°

After ARC filed for bankruptcy and was evicted from the Property in 1986, Union Pacific and IWC
entered into a new 1986 lease for the Property.?! IWC purchased assets from ARC, including dross, as
part of the bankruptcy proceedings,?? and therefore it is possible that IWC is also a de facto corporate
successor to ARC, which is now defunct.

IWC operations at the Property included manufacturing and distributing aluminum sulfate and
aluminum oxides and storage and handling of sulfuric acid in addition to aluminum recycling.2® In or after
1986, IWC transported to the Trentwood Property dross from the nearby Hillyard Wellesley Site for use in
aluminum sulfate manufacturing?*—further confirming the nexus between the two Hillyard sites. In the early
1990s, Union Pacific conducted an environmental audit at the Trentwood Property and noted that [WC was
operating a byproduct dump at the Property, consisting of 30,000 tons of slag produced by ARC and 15,000
tons of alum byproduct generated by IWC since 1976.25 Although some black dross was allegedly removed
in 1986,% black dross was observed during IWC's tenancy.?” IWC continued to lease the Property until
1998, when Kemwater North America Company ("Kemwater”) entered into a lease for the Property.

Accordingly, the Draft Documents should be updated to reflect the full scope of the IWGC tenancy.
Additionally, as explained in Section Il, IWC should be named a PLP at the Trentwood Property given that
it released dross and other hazardous substances on the Trentwood Property during its operations.

(&1 KNA California, Inc. (f/k/a Kemwater North America Company) operated at the Trentwood
Property and utilized hazardous substances thereon between 1998 and 2000 and is
potentially a successor to [WC.

In 1996, the parent company of IWC, Pioneer Companies, LLC (f/k/a Pioneer Companies, Inc.),
arranged for the sale of IWC's assets (and the assets of another Pioneer subsidiary, Pioneer Water

19 See Exhibit 5 (1985-08-22 Letter from P. Conley (Spokane International) re: ARC Bankruptcy).

20 See Exhibit 10 (1992-10-19 Letter from J. Gorley (Spokane International) stating that IWC has

occupied the Trentwood Property since 1976); Exhibit 26 (IWC — corporate records).

21 See Exhibit 6 (Lease to IWC).

22 See Exhibit 7 (1987-12-00 Phase | Site Inspection Report — Aluminum Recycling Corporation by
Ecology).

23 Exhibit 4 (1985-07-15 Industrial Lease Form - IWC); Exhibit 32 (1985-08-07 Letter from IWC clarifying
scope of operations); Exhibit 6 (1986-11-02 Lease to IWC); Exhibit 11 (1992-11-2 Lease Supplemental
Agreement to IWC); Exhibit 12 (1995-07-17 Lease to IWC).

24 Exhibit 7 (1987-12-00 Phase | Site Inspection Report — Aluminum Recycling Corporation by Ecology).

25 Exhibit 10 (1992-10-19 Letter from J. Gorley (Union Pacific) re: inspection report).

26 Exhibit 33 (1986-07-15 Real Estate Environmental Audit by Union Pacific).

27 Exhibit 8 (1992-06-24 Union Pacific Lease File Information comment stating that “photos show that
ground is saturated with aluminum oxide and settling ponds and black dross."); Exhibit 9 (1992-06-29 Memo
from D. Rice (Union Pacific) enclosing photos depicting black dross); Exhibit 7 (1987-12-00 Phase | Site
Inspection Report — Aluminum Recycling Corporation (Ecology) section 2 (*IWC could handle high-salt
dross . . . some high-salt black dross has been left on site because of this”)).
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Technologies, Inc.) to create a new wholly-owned subsidiary, Kemwater North America Company
("Kemwater”).28 Although the transaction appears to have been an asset sale, in 1997, Kemwater held
itself out to Union Pacific as the successor to IWC and should be equitably bound by that representation.29

At that time, Kemwater also informed Union Pacific that it desired to construct a new facility at the
Property and sought a long-term lease. In 1998, Kemwater entered into a five-year lease ("1998 Lease")30
with Union Pacific for the Property for “manufacturing and distribution of aluminum sulfate and oxides,
storage and handling of sulfuric acids, a hazardous commodity and purposes incidental thereto . . .” The
1998 Lease provided that upon its commencement, the 1995 Lease with IWC was canceled, “except for
any rights, obligations or liabilities arising under such prior lease before cancellation . . . .” Such liabilities
included IWC's environmental liabilities based on its operations. In 2000, Kemwater sold its coagulant
business and assigned its lease to Kemiron Northwest, Inc. (“Kemiron NW").31 In 2002, Kemwater
changed its name to KNA California, Inc.32

Accordingly, the Draft Documents should be updated to reflect the Kemwater tenancy and
operations. Additionally, as explained in Section |l, Kemwater should be named a PLP at the Trentwood
Property given that it was potentially an operator at the time of disposal of dross and the admitted successor
to IWC.

D. Kemira and its predecessor Kemiron NW operated at the Trentwood Property and utilized
hazardous substances thereon from 2000 to present.

As Ecology is aware, Kemira Water Solutions Inc. (“Kemira®) is the present-day lessee and operator
of the Trentwood Property. The Draft Documents characterize Kemira as a producer of “industrial water
treatment chemicals” and indicate that Kemira “does not stockpile or process aluminum dross."33 While
those facts may be true today, Kemira's corporate history reveals a nexus to aluminum dross.

Kemira's predecessor, Kemiron Northwest, Inc. ("Kemiron NW"), was incorporated in Delaware in
2000. As mentioned above, in 2000, Kemiron NW purchased the coagulant business from Kemwater and
reported to Union Pacific that Kemiron NW would continue Kemwater's operations at the Property.34 It is
unclear whether stockpiled dross was part of the asset sale; however, it appears that some or all liabilities

28 Exhibit 22 (2009-03-13 Letter from Olin re: PLP status).

29 Exhibit 13 (1997-09-17 Letter from Kemwater to Union Pacific).

% See Exhibit 36 (1998 Lease with Kemwater).

31 See Exhibit 19 (2001 Lease Assignment to Kemiron NW backdated to 2000).

32 See Exhibit 35 (Kemwater — corporate records).

32 See, e.g., FS at 1.

34 Exhibit 16 (2001-03-15 Email from Kemiron NW to Union Pacific stating that “WWe recently purchased the
business of Kemwater North America”); Exhibit 15 (2000-06-21 Kemiron NW Land Lease Application Form
stating that Kemiron NW “intends to continue [Kemwater's] business activities" at the Trentwood Property).
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associated with the operations at the Property were transferred to Kemiron NW.35 Kemwater assigned the
1998 Lease to Kemiron NW in 2001 but backdated the assignment to 2000.36 In a Land Lease Application
Form, Kemiron NW reported to Union Pacific that “the intended use [of the Property] will stay basically the
same. [Kemiron NW] will continue [Kemwater's] operating activities at the Spokane site.”*” Additionally,
Kemiron NW listed the following "Hazardous Materials or Petroleum Products” that would be used on the
property: “Aluminum and Iron Sulfates, Aluminum and [ron Chlorides, Poly Aluminum Chloride, Sulfuric
Acid, Hydrochloric Acid.”®® In 2006, Kemiron NW merged into Kemira.®®

Accordingly, the Draft Documents should be updated to reflect Kemira's predecessor's earlier
operations. Additionally, as explained in Section |l, Kemira should be named a PLP at the Trentwood
Property given that (a) its predecessor was likely an operator at the time of disposal of dross and (b) Kemira
is the current operator at the Trentwood Property.

E Pioneer Companies, LLC, the parent company of IWC and Kemwaler, arranged for the
disposal of dross when it sold (i) IWC’s assets fo Kemwater in 1996 and/or (i) Kemwater's
assets to Kemiron NW in 2000.

As discussed above, in 1996, Pioneer Companies, LLC (f/k/a Pioneer Companies, Inc.)
(“Pioneer”)40 arranged the sale of assets of IWC and another company, Pioneer Water Technologies, Inc.,
to form Kemwater; and in 2000, Pioneer arranged the sale of Kemwater's assets to Kemiron NW, the
predecessor of present-day operator Kemira.41 The stockpiled aluminum dross remained at the Trentwood
Property, as Pioneer necessarily intended, but Kemiron and its successor Kemira have failed to properly
handle or dispose of the dross. Therefore, the transaction arranging for the sale of the aluminum dross and
its disposal at the Trentwood Property by virtue of lack of its removal subjects Pioneer to arranger liability
under MTCA.

Ecology may recall that it issued a 2008 PLP notice letter to Pioneer for the Trentwood Property
stating that Pioneer was the corporate successor to IWC and Aluminum Recycling Corporation, and

35 Exhibit 28 (2001-09-91 U.S. Bankruptcy Court Chapter 11 Debtor’s Joint Disclosure Statement In re:
Pioneer Companies, Inc., et al. stating “On August 21, 2000, Pioneer sold its remaining coagulant business
and transferred to the buyer fixed assets, including plants in Spokane, Washington, and Savannah,
Georgia, certain technology-related assets and liabilities associated with the Spokane operations . . .
Pioneer received cash of $0.9 million as payment for Spokane.").

36 Exhibit 19 (2001-08-15 Lease Assignment to Kemiron NW backdated to 2000).

37 Exhibit 15 (2000-06-21 Kemiron NW Land Lease Application Form).

38 Exhibit 15 (2000-06-21 Kemiron NW Land Lease Application Form).

39 Exhibit 27 (Kemira/Kemiron NW — corporate records).

40 Pioneer is the parent company of IWC, and IWC is the parent company of Kemwater (n/k/a KNA
California, Inc.). Olin Corporation is the ultimate parent company of Pioneer. See
https://www.olin.com/investors/financials-filings/annual-reports-proxy/ (2020 Olin Annual Report). See
Exhibit 35 (Kemwater/KNA California — corporate records).

41 Exhibit 22 (2009-03-13 Olin response to Ecology PLP Letter).
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therefore responsible for those companies’ dross operations.42 Pioneer's parent company, Olin
Corporation, responded by confirming that “Pioneer was merely the successor to the former parent holding
company of [Kemwater], which in turn was the successor to IWC” and “[as] the successor with little direct
involvement at the [Trentwood Property], neither Olin nor Pioneer should be considered a PLP."43 Ecology
accepted that explanation in a letter dated March 30, 2009 but “reserve[d] the right to name Pioneer . . . as
a PLP at any time should additional information come forward.”44 The arranger activities discussed herein
constitute additional information that Ecology should consider in naming Pioneer/Qlin a PLP.

Accordingly, the Draft Documents should be updated to reflect the arranger role of Pioneer
Companies, LLC at the Trentwood Property. Additionally, as explained in Section Il, Pioneer Companies,
LLC should be named a PLP at the Trentwood Property.

F. Tenancy Summary

For Ecology’s convenience, a summary of the aforementioned tenancies is as follows:

Approx. Years Operator/Tenant

1966-1980 Hillyard Processing Company / Hillyard Aluminum Company
1980-1986 Aluminum Recycling Corporation (*ARC”) (defunct)

1986-1998 Imperial West Chemical Co. (earlier sublease from ARC/Hillyard Aluminum
Company from approximately 1976 to 1986, purchased assets of ARC out of
bankruptcy)

- 1998-2000 Kemwater North America Company (admitted it was the successor to Imperial

West Chemical Co.)
2000-Present Kemira Water Solutions, Inc. (successor-in-interest to Kemiron Northwest, Inc.,
which purchased the business from Kemwater North America Company)

1. Additional PLPs at the Trentwood Property

The Washington Model Toxics Act specifies who is liable for response costs at a facility. In sum,
the following persons may be held liable:

¢ The current owner or operator of the facility;

e Persons who owned or operated the facility at the time of release;

e Persons who generated hazardous waste disposed of or treated at the facility;

e Persons who arranged for the disposal or treatment of a hazardous substance at the
facility;

e Persons who transported a hazardous substance for disposal or treatment at the facility, if
the facility could not legally receive the substance; and

42 Exhibit 21 (2008-07-23 Pioneer PLP Notice Letter).
43 Exhibit 22 (2009-03-13 Letter from Qlin to Ecology re: PLP determination).
44 Exhibit 23 (2009-03-30 Letter from Ecology re: Olin PLP determination).
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e Persons who sell and provide written instructions for the use of a hazardous substance, if
a person following those instructions causes the release.*®

The Draft Documents identify only two PLPs: Union Pacific and Pentzer, based on their respective
current owner statuses. The Draft Documents do not, however, identify past operators or arrangers as
PLPs and, as explained above, there are several viable additional PLPs.

In summary and as discussed above, Ecology should name the following PLPs at the Trentwood
Property because they fit within the categories of liable parties under the Washington Model Toxics Act:

1. Alumax LLC f/k/a Alumax, Inc. as the successor to Hillyard Aluminum Corporation (and
possibly The Hillyard Processing Company), which, as described above, operated a dross
processing facility on the Trentwood Property from 1966 to 1980 and released dross
thereon;

2. Imperial West Chemical Co. (“IWC"), which operated a dross processing facility on the
Trentwood Property from as early as 1976 to 1998 and released dross thereon;

3. KNA California, Inc. (f/k/a Kemwater North America Company), which operated a dross
processing facility on the Trentwood Property from 1998 and 2000 and released dross
thereon (and as the admitted successor to IWC);

4. Kemira Water Solutions, Inc. (f/k/a Kemiron Northwest Inc.), the present operator of the
Trentwood Property whose tenancy dates back to 2000, and whose predecessor Kemiron
Northwest Inc.'s operations likely resulted in the release of dross at the Trentwood
Property; and

5. Pioneer Companies, LLC (f/lk/a Pioneer Companies, Inc.), the parent company of IWC and
Kemwater, which arranged the sale of IWC's assets to Kemwater in 1996 and Kemwater's
assets to Kemiron in 2000, functionally resulting in arrangement for disposal of dross at
the Trentwood Property.

Union Pacific is in the process of searching for additional parties that may also be properly identified
as PLPs. To the extent that Union Pacific identifies any additional PLPs, it will notify Ecology.*®

I11. Site Plan Exhibit

45 See RCW 70.105D.040(1); see also Ecology’s Policy 500A regarding the “Identification of Potentially
Liable Persons.”

% For example, Union Pacific is presently researching whether Kaiser Aluminum of Washington, LLC (f/k/a
Kaiser Aluminum & Chemical Corporation) (“Kaiser") should be named as a PLP given that one or more of
the entities discussed herein were in the business of processing dross supplied to them by Kaiser. See,
e.g., Exhibit 1 (Hillyard well record indicating that Hillyard was processing dross from Kaiser). Therefore,
Kaiser is likely a generator with respect to the Trentwood Property. Union Pacific understands that Ecology
issued Kaiser a PLP letter in 2008 based on generator activities; but Kaiser asserted a bankruptcy defense
and was not pursued further. However, as conceded by Kaiser, Kaiser's bankruptcy did not fully discharge
all environmental liabilities, and Union Pacific is evaluating whether a PLP case may be made against
Kaiser. See Exhibit 18 (2008-08-20 Kaiser response to Ecology re: PLP status).
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As a final miscellaneous comment, the Order did not include an exhibit for the Site Plan. We
suggest using Figure 2 from the Revised Feasibility Study as the Site Plan because it provides areasonable
representation of the Site as a whole.4”

We welcome the opportunity to discuss any and all aspects of this letter with Ecology, including the
new facts set forth herein. We are continuing our investigation based on the recently discovered documents
and will provide you with additional supporting documentation as we receive it. Please note that Union
Pacific has recently notified the foregoing entities of their PLP status under MTCA and PRP status under
CERCLA.

Sincerely,

CG: Tod Gold — tgold@jzplaw.com

Ivy Anderson - ivy.anderson@atg.wa.qov
David E. Cranston — dcranston@qreenbergglusker.com
Sherry E. Jackman - sjackman@greenbergglusker.com

47 See Exhibit 31 (Proposed Trentwood Site Plan).
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Exhibit List
Exhibit No. | Document
1 1960s Well records for Hillyard Processing Company
2 1970-03 Ecology Water Pollution Status Report
3 1980-05-29 Letter from C.O. Durham (Spokane International)
4 1985-07-15 Industrial Lease Form
5 1985-08-22 Letter from P. Conley (Spokane International)
6 1986-11-02 Lease to IWC
7 1987-12 Phase | Site Inspection Report — Aluminum Recycling Corporation
8 1992-06-24 Union Pacific Lease File Information
9 1992-06-29 Memo from D. Rice (Union Pacific) enclosing photos
10 1992-10-19 Letter from J. Gorley (Union Pacific) re: inspection report
11 1992-11-2 Lease Supplemental Agreement with IWC
12 1995-07-17 Lease with IWC
13 1997-09-17 Letter from Kemwater to Union Pacific
14 1998-03-10 WSJ Article — “Alcoa Reaches Deal to Buy Alumax for $2.8 Billion in Cash
and Stock”
15 2000-06-21 Kemiron NW Land Lease Application Form
16 2001-03-15 Email from Kemiron NW to Union Pacific
17 2001-04-12 Consent Decree re: 3412 Wellesley Avenue, Spokane, Washington
18 2008-08-20 Kaiser response to Ecology re: PLP status
19 2001-08-15 Lease Assignment to Kemiron NW
20 2006-06-08 CA Regional Water Board Cleanup and Abatement Order
21 2008-07-23 Pioneer PLP Notice Letter
22 2009-03-13 Letter from Olin to Ecology re: PLP determination
23 2009-03-30 Letter from Ecology re: Olin PLP determination
24 EDR Aerial Photo Decade Package — Trentwood Property
25 Hillyard Aluminum Recovery Corporation - corporate records
26 IWC — corporate records
27 Kemira/Kemiron NW — corporate records
28 2001-09-91 U.S. Bankruptcy Court Chapter 11 Debtor’s Joint Disclosure Statement In
re: Pioneer Companies, Inc.
29 Alumax Inc. — corporate records
30 Alumax LLC — corporate records
31 Trentwood Site Plan
32 1985-08-07 Letter from IWC clarifying scope of operations
33 1986-07-15 Real Estate Environmental Audit by Union Pacific
34 Alumax Inc. 10-K (1997)
35 Kemwater/KNA California — corporate records
36 1998-08-20 Lease with Kemwater
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., Progress Sheet—Ground Water Application o7
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Spokane International Rallroad Ce /
Box 6055
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Application received December 10, 1965 Initial $10.00 fee received December 10, 1965
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7409 o Y =
PERMIT NO ¢ 2WsJ  ISSUED LYol
BEGINNING OF CONSTRUCTION: Notice sent....... & (.24l id. File
Extension fee $ Extended to
Extended to
WELL DRILLER’S REPORT: Sent 123 s Filed J -3 -4
COMPLETION OF CONSTRUCTION: Notice sent CoampleZed... Fief
$2.00 extension fee Extended to
To
PROOF OF APPROPRIATION: Sent Y- 18 el Filed... 5 1.5l Le
$2.00 extension fee Extended to
* Statement of certificate fee sent A1) $ 5.40 Receivid - /5 bl
CERTIFICATE OF GROUND WATER RIGHT NO ‘) 18 1 AISSUED. | & -/8 -6 &
STATE PRINTING PLANT g o OLYMPIA, WASHINGTON
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Outline property described in application.

2. Show by a cross (X) the location of point of diversion (surface water source) or point of withdrawal (ground
water source). For ground water applications, show by a circle (0) the locations of other wells or works within
a quarter of a mile,

3. Indicate traveling directions from nearest town.

Scale: 1 inch = 800 feet (each small square = 10 acres)

East out of Spokane on Freeway to Sullivan Roal, north on

Sulliv ' Spokane River., Turn lpft along
— railroad tracks.




October 8, 1965

Hillyard Processing, Inc.

P 0. Box 6055

East 3412 Wellesley Avenue
Spokane, Washington

ATTENTION: Paul V. Ortman
Plant Manager

Dear Sir:

In response to your letter of October 4, we are enclosing a ground water application
and set of well driller's record forms with which your company may rpquest a permit
to appropriate ground water for your processing plant. Please complete the appli-
cation and return for processing. The examination fee submitted with the surface
water application will be applied to the ground water application wh¢n received.

The well driller's record forms should be completed by the driller anfi the original
and first copy returned for our file.

The surface water application has been rejected.
Very truly yours,
DEPARTMENT OF CONSERVATION

ROBERT H. RUSSELL, |Asst. Supervisor
Division of Water Resour¢es

RHR:bj
Enclosure




WATER WELL REPORT
STATE OF WASHINGTON

File Original and First Copy with
the Division of Water Resources
Second Copy — Owner's Copy
Third Copy — Driller's Copy

ABBG: - 1.

Application No. ..

Permit No. ....

(1) OWNER:
Name The Hillyard Processing Company
Address  Hox 6055

(11) WELL TESTS: D
Was a pump test made? [] Yes [

lawdown is amount water level is
fered below static lewvel

a1 Fes, . WO

L et ot Yield: gal./min. with ft. drawdown after hrs,
Spokane, Washington 39207 3 : " " »

(2) LOCATION OF WELL:
Cﬂuﬂt___i;mk ane

__Owner's number, if any—

Recovery data (time taken as zer
measured from well top to wat

b when pump turned off) (water level
er level)

% 4 Section 11 T. 25 R 44 wwm. Time Water Level Time Water Level
Bearing arld distance from section or subdivision corner B oMb il T R e e st S e T i
_ 2440 ft. northwest of southeast = |-
= e e TR Ratesofeeeh o et B 2
EEa | Bailer test gal./min. with ft. drawdown after hrs.
2N e L TS e Artesian flow gp.m. Date “
Temperature of water Was g chemical analysis made? [] Yes [] No
(3) TYPE OF WORK (check): s - S
Mew Well [ Deepening [J Reconditioning [] Abandon [ | (12) WELL LOG: Diameter of well ....7.

If abandonment, describe material and procedure in Item 11.

(4) PROPOSED USE (check): (5) TYPE OF WELL:

Depth drilled f#. D

il

tpth of completed well

.

Formation: Describe by color, char
show thickness of aquifers and the
stratum penetrated wath at least [«

icter, size of material and structure, and
kind and nature of the material in each

ine entry for each Chaﬂ§2 of fofmntwn

Domestic [] Industrial [§ Municipal [] Rotary []  Driven [J = :
Cable @  Jetted [J MATERIAL FROM | TO
Irrigation [J Test Well [J Other O Dug 0 Bored [J y b L 3 s f
¢ .fi { { - YA / _,r’ w4 Ly
(6) CASING INSTALLED: Threaded [] ~ Welded E 5 /
w7 A - = 4 , - i
/( L Diam, from ... £t to ... L aE Gage /' ot . P s M. 2 S - T
. Diam, from . Gage . et V4 f L
/ / -y
** Diam. from ... Gage . . . 1 / i /4
(1) PERFORATIONS: Perforated? B Yes [] No / T P, Brb | Wl
Type of perforator used K 4 L
SIZE of perforations /4 L Pu i f / b/t | 74
y perforations from ... /.4 (=" i Y = f |
............................... perforations from .. (e i, / o2 £ =
- e |
. perforations from ... ... PR o T SR e [ Y ) Y, fo A
4 |
________________________________ DO R OR O i PRAER f nlcom # (2 Y, o : { 7Lt l ilout
.................. perforationsidrom oo Hhte e i /_"'t oL Y 0 74 = ) O Z° ] LA S
v i
(8) SCREENS: Well sereen installed [J Yes [J No
T e ST R U AR 1 ORI s 00 [
T v e 2 i, T o e LI ke s T R T |
¥t i ke ¢ A Siot slze. . U Netitrom. WL, atn LB ft Work started / __ 18945 Completed / / / Lﬂ_ 19,/
Diam. ................ Slot size Setfrom ..o [ T ¢ SR Bt
(13) PUMP: //” |/
(9) CONSTRUCTION: Manufacturer's Name...L.. £. 675 L £55
Was well gravel packed? [] Yes [] No Size of gravel: ... .. .. Type: /{a” -0 F XS S B e SN o HP 7/& ...............
Gravel placed from ... sty O L AP WO - ], £,
Was a surface seal provided? [] Yes [] No To what depth? . . ft. | Well Driiler's Statement:
sfatarinl. Hoel piiper - e : g S This well was drilled undef my jurisdiction and this report is
Did any strata contain unusable water? [] Yes [] No | true to the best of my knowledge and belief,
Type of water? Depth of strata o
Method of sealing strata off s sy T2 S NAME ..42/% 74 GIA. S eLE & f 4 f / 14 /
(Person, firm, or|corporation) (Type or prmt)
(10) WATER LEVELS: e
4 g ’ ; { {
Static level la O it. below land surface Date /). /) /. Address ....L 005 Ko

Artesian pressure Ibs. per square inch Date

Water is controlled by

(Cap, valve, ete.)

(USE ADDITIONAL SHEETS IF NECESSARY)

5. F. No. 7356-—(Rev. 8-62)

oKl

-62—5M. T5168.

License No.ot. o 32 02-2.51

- 7
/(PJ ell Dril ler)

3 ‘%atﬁ { .,.‘....‘_z:_/_"___..
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1. Outline property described in application.

2. Show by a cross (X) the location of point of diversion (surface water source) or pois
water source). For ground water applications, show by a circle (0) the locations of ot
a gquarter of a mile,

3. Indicate traveling directions from nearest town.

_:#"; A / Scale: 1 inch = 800 feet (each small square = 10 acres)

it of withdrawal (ground
her wells or works within

AL SOPLLY
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R SECTION PLAT
Sec.. 11 ... Twp.. f o N.R...44 ugst
I,

S

Show by a cross (X) the location of the well or other works covered by the applicgtion. Show by circle (O)
the locations of other wells or works within a quarter of a mile. Also indicate traveling directions from nearest

own on main highway.
Secale: 1 inch = 800 feet.

East out of Spokane on Freeway to Sullivan Ro#d. North on

Sullivan 2000' North af Snokane River. Turn left along

railroad tracks.

7R86




7886

THE HILLYARD PROCESSING CO., for Spokane International Railrocad Co.
Spokane, Washington December 10, 1945
a wgll

Government Lot 2

b ¢ | 25 L4 E. Spokape
600 OO XXX XA IANKX
continuously industrial use.
23rd December 65

M. G. WALKER




Arfidavit of Publication

STATE OF WASHINGTON
County of Spokane.

T Flobelle Frieske do sole!

=

y swear that I am the

Principal Clerk of the Spokane Weekly Chronicle, @ newspaper of general cir

o
<
S
=
2
3
JG
0
=
PE,
A

_.afed Wit Gmneﬂ;‘menf nt II o! S«f:m
o’ sedkaneca ool
600 gallons per r aumieci 1n ex!sl

tg% r‘l!h*;g n "gya?gv, each year for

two dol (gi- recu e fee
with 12%?
Water Revot ﬂ'le Uﬁrn or nr
e 'J‘"Iisnnu and official seal
|l
this 74 rddnvo! acomber, 1965 el

Ao =
<

B
'§

M. G, WALKER,
state Supervisor of Wafer Resources. |

"ECEIVED
'memzm OF CONSERVATION

P. M.
1%

FEp 3 1969
M.

san ki

Form G-30

ation established and
glish language, in the
: that said newspaper
ed and has had said
six (6) months prior

regularly published. once each week in the
City of Spokane, Spokane County, Washingt
has been so established and regularly publi
general circulation continuously for more th
to the 23rd day of July, 1941; that said newspaper is printed in an of-
fice maintained at its place of publication in the City of Spokane.
Washington: that said newspaper was approved and designated as a
legal newspaper by order of the Superior Couft of the State of Wash-
ington for Spokane County on the 23rd day of July, 1941, and that said
order has not been revoked and is in full fofce and effect; that the
notice attached hereto and which is a part of the proof of publication,

was published in said newspaper V0 times, the
publication having been made once each 7“4k

from the_ 1°F0- day of January A, D, 19_6.
to the 201 . day of January A D, 19 %°
That said_Notice  was published in the regular and entire issue

ol every number of the paper during the perfod of time of publica-
tion, and that the notice was published in the hewspaper proper and

not in a supplement.
-é[[f&{éﬁ/ e ZPPTE

Subscribed and swom to before me at the |City of Spokane, this
20th. qu of J'_-:_'_’\_EB“*IF 19 SQ

State of Washington,

Notary Public in and for
e, Wash.

residing at Spo




Nowcoicmaum

IN THE

SUPERIOR COURT

OF THE
STATE OF WASHINGTON

in and for Spokane County

——
—

OFFICE OF




-

-
* 8. F. No. 1355—7-57—5M. 489757. O.5.

Proof of Appropriation of Water

Application No. . 7886 . Permit No...7409. . .
1. Name of Permittee.  HILLYARD PROCESSING CO,, INC.

2. Postoffice address _ BOX 6055, Spokane, Washington

3. Source of appropriation Well . ..

4. Name or number of works (if any)

5. For what purpose or purposes is water used?.. Processing aluminum dross

6. Give date of beginning of construction....December.1,.1965

7. Give date of completion of construction work, including water distribution $ystem..February 2, 1966

8. Give date when water was completely applied to proposed use Jund 13, 1966

9. If used for irrigation:

Give number of acres described in permit

Give number of acres actually irrigated

10. If used for power: HP actually developed

11. LEGAL DESCRIPTION OF PROPERTY ON WHICH WATER IS USED:

Portion of Lot 8 in southeast quarter laying north of ling drawn parallel
with and 200 feet distant southerly when measured at right angle from southerly
Spokane International Railway right-of-way line; also, east 10( feet of north
575 feet of Lot 8

Section ff Township 25 north range 44 east W. M.

Has Access Port or Airline Been Installed ? Yes

12. During what months is water used?..  All year
13. Does map filed with your application show correctly the location of wel} or point of diversion for

withdrawal of water, and area of land where water is used? Yes

14. If the dimensions, location or type of structure do not correspond to thoge described in your per-

mit, state what changes have been made, giving dimensions, etc

15. Actual measured discharge or diversion of permanent system: .. 450 GPM..........(gpm or cfs)
YST. /Wz [ yn)fe s /€ / (Sign certification on reverse side)

;’ e
72‘9¢ ﬁf: ] !I STATE PRINTING FLANT @ OLYMPIA, WASHINGTON

o,




StATE oF WASHINGTON, }
ss

County of... 5690 Kanve—

C A quuub ’/ Oar.a sV , being first duly sworn, depose and say that I have

read the above and foregoing proof of appropriation; that I know the contents thereof; and that the

2

facts therein stated are true.

IN WITNESS WHEREOF, I have hereunto set my hand this....£L......day of W 19 4 é
£ /ﬂu/ / é Z/m
Subscribed and sworn to before me this........./. day of W 219.¢ A

P
k-

Notary Public.



STATE OF WASHINGTON

Depaniment of (Zonservation i

RECLAMATION

EARL CCE. DIRECTOR FLOOD CONTROL
335 GENERAL ADMINISTRATION BUILDING M‘]":::::;s:;u":::?
OLYMPIA COLUMBIA BASIN PROJECT
ALBERT D. ROSELLINI POWER RESOURCES
GOVERNOR WEATHER MODIFICATION

ut-gu-‘st 19, 1566

Spokane County Auditor
Spokane, Washington

Dear Sir:

Enclosed is Certificate of Water Right No. -+ »~h

and aszEFk or money order in the amount of
3 s to cover the cost of recording ih your
office.

When this has been done, please forward the cer-
tificate to:

The Hillyard Processing Co., for
Spokane Intermaticnal Railrcad (po.
Box 6055
Spokane , Washington 99207
Very truly yours,
DEPARTMENT OF CONSERVATION

EARL COE, DIRECTOR

0%l

M. G. WALKER, Sup¢rvisor
Division of Water|Resources

.
§. F. No. 8510—08—5-60—GM- i s






S
=]

- e Y
“$. F. No. 370-B—0S—3-6275C. $10.00 examination fee should
@,, = : accomipany each application,
STATE OF WASHINGTON
s DEPARTMENT OF CONSERVATION Priority
Division of Water Resources Pate [2=/0 =68~

me_ 9 LBl gaat
APPLICATION FOR A PERMIT jocepted_ M———-

To Appropriate Public Ground Waters
OF THE STATE OF WASHINGTON

Application No. G. W..... 7886 ________

Ll ..The Hillyard Processing Co. for et i B = idrnatee, .,,f-"A."?:V.//A oed Lo,

(Name of ip’bhcanl)

of Box 6055, Spokane, Washinaoton. . 99207

(Complete post office address)

do hereby make application for a permit to appropriate the following descriljed public ground waters
of the State of Washington, subject to existing rights. This application is made under the provisions of
Chap. 263 of the Session Laws of 1945, and amendments thereto of the State of Washington and subject

to the rules and regulations of the Department of Conservation, Division of Water Resources.

1. The proposed appropriation will be from ... Well . ..

(Well, tunnel, infilt 1t1‘on trench)

located............ 6% miles east of Spokane .

(Give approximate dlslance and direction from nearest thy E town)

Area . SOOI SO 7 (. e I
({Leave blank) iLeave blank)

Zone.

(Leave blank) e !

A= "

Applicant’s name or number of well or other works, if any.... Permit #3485 |4t %77

2. The quantity of water which applicant intends to withdraw for benefidial use i8....000 .
e 7/‘-///

3. The use or uses to which water is to be applied. . | ...F!.r.o.c.e..a.s.i...r.l..g_ja_l_u_mi_n‘u‘m..,..d.r_.Q.s,a..,....________d

gallons per minute; ... 988+2 .. acre feet per year,

o

v out srAlpe LASE

_from Kaiser Aluminum & Chemical Corporation

(Domestic supply, irrigation, municipal, manufacturing, lndustrlal use, eh:.]

4. The time during which water will be required each year...... HKEETY! ™. S /f&//*’/’/f
5. Location of well or other works fm withdrawal of wate'r In cmmty JJ‘ Spokana
FE0 ' E Z52 'S Y7o ESSF G Cory;
(a) 2440 feet-Ne F.&M,.,,Im. 25, R 44 W
(Gwe du;tance and bearing from nearest corner nf 5eclmr or legal subdivision)
‘-\’/fﬂ* v / e K’ {
being within the. ... Podbieomn=of st-—B-A-n-S'E oof Sec. 1., Tihp...25...N., Rge....48 3
(Give smallest legal subdivision) £ ) i (E. or W.)
or (b) If within limits of recorded platted property, town or city: Lot .} ... 5 BIOCH A,
i e T D S CORR © L L WS S o
(Give name of plat or addzt:on] (If within town or city, give name)

(¢) Show this location on accompanying section plat. Other adequfite maps or drawings will

be acceptable.

-




6. DESCRIPTION OF WORKS:

(a) Well will be._.. drilled and have a diameter of ... I inches and an estimated
({Dug or drilled)

depth of ... 120 .. . feet.

(b) Tunnels or trenches to be described: (Attach additional sheets if needed for full description.)

(¢) Distribution system to be described:

(d) If pumps are to be used, give size and type: 40 h.p. vertical hollow shaft
motor with 6xB8x16% cast iron surface discharge head, 110' of 6"x1"
water lubricated discharge column and 7 stage pumping unit.

(e) Give capacity and type of motor or eygine to be used:

(f) If the location of the well, tunnel, or other works is less than one-fourth mile from a natural
stream or stream channel, give the distance to the nmearest point on each of such channels and the
difference in elevation between the stream bed and the ground surface at the source of development:

955 feet west
65 feet lower than well

(g) Ownership of each existing well or other works from which ground water is withdrawn
within a radius of one-quarter mile and the distance and direction from well or other works being
reported herein:

{Name) ({Direction) (Distance)
(Name) (Direction) (Distance)
(Name) (Direction) (Distance)

SuppLY THE FoLLOWING INFORMATION AccCORDING TO USE PROPOSED:

7. For Municipal Supply:_ To Supply the city, town, or community of ... o in the
county of ., having a present population of ..., and an estimated
population of ,in 19

8. For Irrigation: Number of acres to be irrigated acres.




9. Legal Description of Property on which water is to be used for all purpd

supply:

(Copy legal description from deed)
(If more space is required, attach separate sheet)

. [’ivf

1ﬁb/ﬁpurtlun of, Lot 8 in Southeast quarter lflying N
drawn parallel with and 200' distance southerly, whe
right anglaffrom outherly Spokane International Ra

of-way linej alsn ‘east 100! ofy North 575' of, Lot 8.
/’/ f“

(On accompanying plat show location of the existing wells or wol

f

ses other than municipal

rth Dﬁjiine
measured at
| lway right-

ks)

10. What interest do you have in the above described property? . . Leasing from

Spokane International Railroad

(Owner, lessee, contract buyer, ete.)

i 1

Do you have any other water rights appurtenant to the above describe

[l property?.... No.

If so, from what source?

12. Construction work will begin on or before.. ... November 1, 1965 .
13. Construction work will be completed on or before....... PDecember. 155 .1968
14. Water will be put to complete beneficial use on or before.... ...Januagy 1, 1966
................ Aﬁ;éii;§ y ;f%;tﬁmemm
(Signature §f E]Jplll:ant(
15. Name and address of owner of land on which well or works are locatefl:

(Spokane International Railroad Co.)

Portland, Oregp

(A

(Name)

(Signature of

General
Signed in the preseﬂce of us as witnesses:
{?}ame) (Address
- C‘--__
...... e e TRE L e APRR.,. Contlote
(Name) y (Addres

=

STATE OF WASHINGTON,

]
L 88,
CouNTY OF THURSTON. Jl

This is to certify that I have examined the foregoing application, togeth

maps and data, and return the same for correction or completion as follot

legal landowner)

nager

|/
of witness)!/

of witness)

b1 with the accompanying

08:

Resources, with corrections, on or before. ...

BT NESE i Band this......otomdO0l O s

State Sup

vtate Supervisor of Water

rvisor of Water Resources







8. F. No. 7361—1-64—3M. 83360.

CeRTIFICATE RECORD No.... 1Ll . Pace No..3484k=A

STATE oF WASHINGTON, COUNTY OF......Spokane

Certificate of Ground Water Right

Issued in accordance with the provisions of Chapter 263, Laws of Washington for 1945, and amendments thereto, and the
rules and regulations of the State Supervisor of Water Resources thereunder.

Tais Is To Certiry That...... SPOKANE INTERNATIONAL RAILROAD CO.

of Spokane, Washington , has made proof

to the satisfaction of the State Supervisor of Water Resources of Washington, of a right to the use of

the ground waters of a...... well

located within..... Government. Lot 8

Sec......dhuey Twp.... R85 N.,RLsds Be. W.M.

r

for the purpose of... industrial use (processing aluminum dross from Kaiser Aluminum and Chemical
under and subject to provisions contained in Ground Water Permit No..... . JhQ9. ... issued by the St(?toerp .)
Supervisor of Water Resources and that said right to the use of said ground waters has been perfected
in accordance with the laws of Washington, and is hereby confirmed by the State Supervisor of Water
Resources of Washington and entered of record in Volume...... .11 ... at page...Sk8kmh.... ... 3
that the right hereby confirmed dates from.......December 10, 1965. ... -; that the quantity of ground

water under the right hereby confirmed for the purposes aforesaid, is limited to an amount actually

beneficially used for said purposes, and shall not exceed... 430 gallons per minute; 720 acre-feet
per year, for industrial use,

Special provisions required by the Supervisor of Water Resources:

A description of the lands to which such ground water right is appurtenant:

That portion of Government Lot & in SEi lying north of a line drawn parallel with and
20 feet distance southerly, when measured at right angles from southerly Spokane

International Railway right-of-way line; also the east 100 feet of the north 575 feet
of said Government Lot 8, all in Sec. 11, T. 25 N., R, 44 E.W.M,

The right to the use of the ground water aforesaid hereby confirmed is restricted to the lands or
place of use herein described, except as provided in Sections 6 and 7, Chapter 122, Laws of 1929.

WITNESS the seal and signature of the State Supervisor of Wuater Resources affixed this

State Supervisor of Water Resources.

NGINEERING DATA

E - -

AR -l



Ground Water Permit NOu.oee.

CERTIFICATE OF GROUND
WATER RIGHT

Recorded in the office of the State Super-

visor of Water Resources, Olympia, Wash-
ington, in Book No...............of Ground

Water Right Certificates, on page...........,

onthe.... day of
19..
— STATE OF WASHINGTON, : T
ss
COURBY Of -

I certify that the within was received and

duly recorded by me in Volume..............
of Book of Water Right Certificates, at

STATE PRINTING PLANT u@ OLYMPIA, WASH., 1964







RS
\
\

\_ The installation of an access port to well as described in attac

Rep:  of Examination on Gr« d Water

Received date...December 10, 1965 ... _Date of exam.... Mareh 30, 1966 Appli. No... 7886
Spokane Internaticnal Railroad Co.
Name. The Hillyard Processing Co., for/ . . . Address.......... Box 6055,. Bpokane, Washington

Type of works a well Dimensions 10" x 12DY

Progress of works..... Completed

Quanti
applied for 600 g.p.m. 9882 acre-feet per year
Government
Legal sub.. Lot & Sec......11 Twp......25. Ne.. Rge.... Lk Ee.. County Spekane

Use.. industrial use. (processing. aluminum dross from Kalser Aluminun & Chemical Corpe) . .

Irrigation-acreage: Present........ Planned..... Fepsible
Municipal: Population as of
Industrial

Time pump will be operated........conkinuously

Other water rights appurtenant to this land None
Proximity to existing works, springs, wells, or streams None
Area Sub-area Zone
RECOMMENDATIONS
Approved for €00 B P i 98 o.....acre-feet Per year, subject to existing

water rights. (1 acre-foot 325,850 gallons.)

Ground Water Bulletin

No. 1 is recommended,

\ It should be noted that use of the waters appropriated under thig application will be

largely ncn-consumptive and all or a portien of the diverted g ity will be returned to
this source of supply or other public waters. Under the State's [Pollution Contrel Law, as
amended by Chapter 71, Laws of 1955, any person who conducts a cdumercial or industrial
operation of any type which results in the disposal of solid or Jiquid waste material into
the waters of the State shall procure a permit from the Pollutior] Control Commission before
disposing of such waste material. In view of this provision, thq applicant is advised to
contact the Pollution Control Commission, Public Health Building,] Clympia, with regard to
the need for compliance with this portion of the act.

The water requirement for this application is calculated on 2 corftinuous withdrawal of
600 gallons per minute or 984 acre-feet annually.

Signed a a, Washington il s g i s
This L 7 Day of April, 1966, ERNEST k4 LeVASSEUR, Engineer
Diviesicn |of Water Resources







5. F. No, 1354—05—1-63.

STATE OF WASHINGTON

DEPARTMENT OF CONSERVATION
DIVISION OF WATER RESOURCES

Permit to Appropriate Public Ground Waters

of the State of Washington

Book No. ...45. ... of Ground Water Permits, on page .. T409. . under A

plication No. .resé
RATILROAD CO,

is hereby granted a permit to appropriate the following described public ground waters of the State of

Washington, subject to existing rights, and to the limitations and provisions sét out herein.

Priority date of this permit is.....December 10, 1965

Source of the proposed ground water appropriation is a well

within area,

sub-area

zone. Name or number of works is

Quantity of water appropriated shall be limited to the amount which cah be beneficially applied

600 98,

and not to exceed gallons per minute;

acre-feet per year, to be

used for the following purposes: ... industrial use (processing aluminum

as more definitely set out below.

Location of the well, tunnel, or infiltration trench is

2885 _quarter corner of Sec. 11

Lot 8 of See. 11, T. 25 Noy Re bh EN.M,

being within ... Governmen

county of

Use, or uses to which water is to be applied:

For municipal supply: gallons per minute;

acre-feet per year,

to supply: ..

For irrigation: gallons per minute;

acre-feet per year,

for the irrigation of acres.

600 984

For miscellaneous uses:

acre-feet per year,

gallons per minute; i
industrial use

for

LEGAL DESCRIPTION OF PROPERTY ON WHICH WATER IS

That portion of Government Lot 8 in SE{ lying north of a
parallel with and 200 feet distance southerly, when
angles, from southerly Spokane International Railway
also the east 100 feet of the north 575 feet of said
all in Seec. 11, T. 25 N., R. 44 E.W.M,

TO BE USED




DESCRIPTION OF WORKS FROM WHICH WATER IS TO BE WITHDRAWN

The well will be @rilled and have a diameter of ... 20 inches, and depth of ... 320 feet.
(Dug or drilled)

Description of tunnel or infiltration trench:

(Please read carefully provisions below)

Particular specifications required by the Supervisor of Water Resources for the purpose of prevent-

ing waste of public waters:

Started

Construction work shall begin on or before ...

and shall thereafter be prosecuted with reasonable diligence and completed on or before ...
Completed

and complete application of water to proposed use shall be made on or before

Given under my hand and the seal of this office at Olympia, Washington, this ... Lith day of

April 1986

L L g
State Supervisor of Water Resources

DATA
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Reprint -- STATUS REPORT, March 1970, WATER POLLUTION

IN THE SPOKANE RIVER. by Thomas G. Haggarty, Regional
Manager, Eastern Regional Office, Washington State De-
partment of Ecology. Originally published as Technical

Report 69-1, Washington State Water Pollution Control
Commission.

T S G R S G e S G S G G S S S W e - —

"It is declared to be the public policy of the State
of Washington to maintain the highest possible
standards to insure the purity of all waters of the
state, consistent with public health and public
enjoyment thereof, the propagation of wildlife, birds,
game fish and other aquatic life and the industrial
development of the state and to that end, require the
use of all known available and reasonable methods by
industries and others to prevent and control the

pollution of the waters of the State of Washington."

Chapter 90.48, Revised Code of Washington.



INDUSTRIAL WASTE DISCHARGES

Any person who conducts a commercial or industrial operation of any type which re-
sults in the disposal of solid or liquid waste material into the waters of the
state, includinpg those that discharge to municipal or public sewage systems must
obtain a permit from the Water Pollution Control Commission.

In the immediate Spokane area, there are 57 industries with these permits.

This permit program enables the Commission to control and regulate industrial
waste discharges.

The Spokane Regional Office is responsible for the 20 eastern Washington
counties and has some 402 active permits issued. Statewide, there are some 965
permits in effect. These permits cover all industries - big and small - which play
a role in the state's overall water pollution control programs.

Listed below are the industries with state permits whicih discharge wastes
into the Spokane River and their current treatment process adequacy:
1.

Spokane Industrial Park - upgrade existing treatment facilities by
September 30, 1971.

Hillyard Processing Company (Sullivan Road) - upgrade existing treatment
facilities by September 30, 1971.

nalser Aluninum (Trentwood) - minor modifications to existing facilities.
4. 1Inland Empire Paper Co. - prirary treatment of waste water was required
to be completed by December 31, 1369. Secondary treatment or removal of

sulphite waste liquor discharge by September 30, 1971 is the second and
last step in necessary corrections.

2.

5. Thomas Cleaners (Millwood) - secondary treatment of removal of discharge
by July 1970.

6. Hillyard Processing Company (Wellesley Ave.) - present treatment facili-
ties adequate.

The remainder of the industries in the immediate Spokane area either dis-
pose waste water on their own property by seepage and evaporation or similar means
or are connected to the City of Spokane sewer system.

There are no industries discharging directly to the Spokane River without a
permit and the above list is complete. The state's efforts to encourage industries
to connect to the city sewer system whenever possible to discharge their indust-
rial wastes has been successful.

Categorically speaking, industrial waste is not a major pollution problem
in the Spokane River at this time. The exception to this is the Inland Empire
Paper Company - discussed in another section of this report. Industries in the
Spokane area are not of the type where industrial wastes pose critical problemns.



WATER QUALITY STANDARDS: ALl surface waters of the State of Washington are classi-

fied based on present and future uses. These standards insure the purity of all
waters consistent with the beneficial uses and tie devclopment of the state.

WATER QUALITY IN THE SPORALE RIVER

The Spokane River is classified as Class A water. There are two areas where
the river waters do not meet the established standards. Specifically, these areas
are where dissolved oxygen standards stipulate a minimum of 8.0 ppm (parts per
million) and coliform bacteria where the standards stipulate median values not to
exceed 240 with less than 20Z of the samples exceeding 1000.

The dissolved oxygen in the Spokane River drops below 8.0 ppm in the area be-
low the Inland Empire Paper Company and again in the area below the Spokane Sewage
Treatment Plant. Another area is in the Long Lake impoundment in the lower reaches
of the Spokane River. The situation in Long Lake creates a study on its own and

information about this problem can be found in a recent publication* which deals
with this specific subject.

For the purposes of definition, dissolved oxygen (D.0.) is that oxygen avail-
able in water for fish and other aquatic plants and animals. It is necessary to
support the more desirable forms of life people normally associate with clean
water. For example, most trout cannot tolerate dissolved oxygen concentrations of
less than 5.0 ppm. On the other hand, as the D.0. drops, the more objectionable
forms of life such as slimes are only able to survive and become predominate in
the water.

In order to establish the perspective of dissolved oxygen concentrations, the
standards for the various water classifications are as follows: Class AA - 9.5 ppm,
Class A - 8.0 ppm, Class B - 6.5 ppm and Class C - 5.0 ppnm.

Dissolved oxygen concentrations are often used parameters in water pollution
work.

Not only is it an essential property for good quality water, but also an ex-
cellent indicator of certain types of pollutants and is relatively easy to deter-
mine by analytical methods.

Certain pollutants cause dissolved oxygen concentrations to drop. One way is
through a chemical reaction. Certain types of waste water discharges cause a
chemical reaction which use up the available oxygen in the receiving waters.

Another example involves a biological activity in which organic material de-
composes. This biological decomposition requires oxygen so that waste waters con-
taining organic matter - domestic sewage is a typical example - further utilize
the available oxygen in receivinpg waters.

Through testing techniques, tecunicians can measure the amount or degree
of the above circumstances by determining the bio-chemical oxygen demand (BOD)
of waste waters. Receivinpg waters can assimilate a certain amount of this BOD
without adverse effects. When the BOD loading exceeds this inherent ability of
the receiving waters, the dissolved oxyrsen is utilized or depleted and water pol-
lution results. Sewage treatment plants are designed to remove part of this BCD
loading then discharge an effluent that can be assimilated by the receiving waters.

The above comments refer to only one of the many phenomenons involved in
water pollution, however, it is probably the most common circumstance that occurs.

As stated, the dissolved oxygen concentration in the Spokane Fiver drops be-
low the established standard of 8.0 pom in the area below the Inland Empire Paper
Company. Sampling efforts have detccted a low of 6.4 ppn that results from the
firm's waste water discnarge. During this same period, the river waters contain
around 9.0 ppm dissolved oxyr’en above their operation. This industry, in making
paper pulp, prodycts a wast} referred to as sulphite waptgnkiguer. This material




is frequently encountered on unpaved roads in the Spokane area where it is used for
t control.

- During a normal day of operation and when the sulpaite waste 11q9or is not being

used for dust control, this industry discharges up to 30,000 lbs of B to the Spo-

kane River. Once in the river, the sulphiite waste liquor urdergoes a chemical reac-
tion and utilizes dissolved oxyzen in the stream.

By comparison, the Spokane Sewage Treatment Plant, after providing primary
treatment discharges about 12,000 lbs of BOD daily to the Spokane River. Dissolved

oxygen concentrations in the river drop from around 9.0 te 8.0 ppm and lower as a
result of the city's discharse. The Spokane Sewage Treatment Plant, when not affec-
tet by the overflow or storm water problem, removes an averape of 62% of the Bub
and 60% of the suspended solids. Textbook definitions of prinary treatment state
that 35 to 407 removal efficiency can be expected.

Because of slipht modifications and excellent operation, the existing plant
achicves a high efficiency for prinary treatment. By providing secondary treatment,
this efficiency should increase to a minimum removal of 857 BOD and suspended solids.
Primary treatment involves only sedimentation while secondary treatment adds further
treatment through the use of biological activity. In essence, this man-made biolo-

gical treatment is the same organic decomposition process that would otherwise or
does now occur in the river.

Another water pollution problem involves nitrates and phosphates or what is of-
ten referred to as nutrients. These nutrients are the fertilizers that promote the
growth of algse, underwater weeds and similar vegetation that render many lakes and
streans undesirable during the summer months. Domestic sewage is one significant
source of these nutrients. They are not removed in standard primary or secondary
treatment. Because of this, the terms "tertiary treatment" or "advanced waste treat-
ment”’ are now being heard more frequently and refer to a process by which the nu-
trients are alsc removed or reduced.

During a study of Long Lake, it was determined that the Spokane River carries
a load of 120 1lbs/day of ortho-phosphate above the Spokane Sewage Treatment Plant
and 3100 lbs/day directly below this discharge. The City of Spokane has indicated
that its upgrading project will include facilities for reducing this source of
nutrients. The City of Spokane is to be commended for talking this attitude, for the
job of providing adequate treatment will not be accomplished until such facilities
are in operation.

In the lower Spokane River, the nutrient problem is a most critical situation.
Coliform bacteria are another frequently used parameter for water pollution. These
particular bacteria are frequent inhabitants in the intestines of warm blooded ani-
mals and indicators of the presence of domestic sewage. Pathogenic or disease cau-

sing bacteria are found in the coliform group. This becomes a public health concern
if they are found in high numbers.

Standards for Class A waters and the Spokane River, stipulate median values not
to exceed 240 with 20% of the samples not exceeding 1000. In accordance with the
characteristic uses for Class A waters these bacterial standards would permit water
contact sports such as swimming, water skiing, etc., to be carried on without a
hazard to public health. Bacterial standards for public swimming pools where disin-
fection facilities are available are considerably more strict. It is normal to de-
tect bacterial counts in all surface waters since any number of wild animals could
have access to even isolated bodies of water. idowever, when these counts start to ex-
ceed the 240 to 1000 range, it can be assumed that raw sewage is present.

Through survey work on the Spokane River and other monitoring efforts, it has
been determined that coliforms counts exceed the Class A standards throughout that

stretch of the river from below the Upriver Dam (across from Felts Field) to the
Long Lake Dam in Linceln and Stevens Counties.

The bacterial contamination, apparently in the form of sewage enters the Spol:ane
River as it passes through the center of town.



The storn water problem and overflow situation contributes to these high counts
as would any raw sewage discharge.

To illustrate this situation, the attached graph plots median values of coli-
form counts from the data collected since 1966 and during 1969. The attached vici-
nity map shows the entire Spokane River and circles that stretch where high bacteria
counts are consistently detected.

There are some interesting observations to be made from these two diagrams.
First, that rather sizeable area within the circle on the vicinity map should not

be used for any type of water contact sports. The graph attempts to establish the
density and degree of the bacterial contamination.

The graph accurately illustrates a rather significant water pollution prob-
lem in the Spokane River.

These are two of the major water quality problems in the Spokane River. These
problems are not impossible to correct. The Spokane River can and must meet Class

A water quality standards. This will require continued effort by Spokane area people
and it appears that the effort -is worthwhile.

* WPCC Technical Report so. 69-1
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methods to prevent and control the pollution of the waters of the state.
RCW 90.45.010

CITY OF SPORMSE

The Interstate Water Quality Standards outline a specific schedule for the

City of Spokane to follow in order to be im compliance. The requirenents placed on
the City involve two situations. They must (1) upgrade their existing primary treat-
ment plant to secondary treatment, and (2) undertake a study and develop a plan for
correction of the storm water overflow problers.

Primary treatment is not adequate and secondary treatment is now the minirnum
acceptable degree of treatment throughout the st: . This same philosophy prevails
in other states and has become the national goal. This is one of the reasons for
the requirement concerning the City's existing facilities. The requirement has
also been made because of the effects of the existing treatment plant discnarge on
the Spokane River. This situation 1s discussed in further detail in another section.

Secondary treatment is a definable goal and does not require any unknown
technical knowledpe or research to acconplish. While the City has not made a re-
liable cost estimate for this project, it would be econonically feasible for the
City of Spokane. They would be eligible for the 45X grant on the total construction
costs from the federal and state governments for such a project. Completion of this
project is originally called for by the end o. 1972.

The second portion of the requirement calls for a study and resulting engi-
neering report identifying tihe problems of the storm water overflows. The problen
involves the hydraulic overloading of the City sewer systen.

Numerous street drains and other storm water removal facilities are connected
to the City's sanitary sewer system. Rain, snow-melt, etc., enters the sanitary
sewer system and causes volumes of flow beyond the capacity of the systemn.

As a result, overflow devices have been constructed at strategic locations
along the river and at the sewape treatnent plant to relieve tie situation, and
sewage and storm water are discharged directly to the Spokane River durins the cri-
tical periods. This situation is not the result of miscalculations but rather some-
thing that has been inierited from tihe original sewer system when all the sewage
was discharged directly to the Spohane River.

One solution to correcting this problem quite obviously is to separate tlie two
flows, allowing the storm water to returt to the river as it would if the urban de-
velopment were not there, and thus, allow the treatment plant to treat the domestic
sewage as it is designed to do. lio doubt otier alternatives or modifications of tlhe
above thoughts could be worlied out. Vithout question, this will be a costly under-
taking to correct, and it cannot be accomplished in a few short years.

First, however a great many questions must be answered. For example, the fre-
quency of these overflows as well as the amount of water entering the systen is
unknown. In other words, how much does it lhave to rain to cause an overflow and
where does the overflow occur? Answering tnese questions and then deternining the
most feasible way of effectinp corrections will be the job of the consulting enai-
neering firm the City will hire. In addition, they are to develop a feasible
metnod of financin: a stage construction program. This enpineeriny work is to be
completed by July 1972. Some tine after tlhiat date, it seeus rcasonable to assune
that actual coastruction, iu accordarce with the engineering prograr, will com-
nence.

To date, the state has not required the City to do anytuing more tiian prepare
a plan on how the s . water

roi:lenl can be corrected an e tiielr ovn
feasible Baliirbdronth afAFALAERBRoracanry rarrantiana 6r|ﬂ?ngpﬁ%a? i



The Commission however, required that they design, finance and construct modi-
fications to the existing sewage treatment plant by the end of 1972. These require-

ments have not been accepted by the City with enthusiasm. Without question, the City
has expressed a very real concern as they face a problem of great magnitude. By the

same token, the problems needing corrcction are also very real and the people of
Spokane must face up to then.

The Commission issued an order to the City of Spolane on January 8, 1970. It
was the first such order issued to a municipality by the Water Pollution Control
Commission as a result of the adoption of Water Quality Standards on Interstate and
Coastal Waters. Similar action with regard to a few other municipalities are antici-
pated in order for the state to achieve the goal of implementation and enforcement
of these standards by the end of 1972,

The City of Spokane is not unique in its problems. It might be interesting to
review the progress of some of the other Eastern Washington cormmunities who were al-
so required to upgrade or improve their sewerage systems under the Interstate Water
Quality program and examine some of the costs involved: (a) Clarkston has a seconda-
ry sewage treatment plant under construction and individual residences pay a monthly
sewer charge of $1.83. (b) Pasco has a secondary sewage treatment plant under con-
struction and individual residences pay a monthly sewer charge of $2.75. (c) The
Town of Coulee Dam will advertise for bids on secondary sewage treatment plant du-
ring the spring of 1970, and they presently pay a monthly charge of $2.00. (d) We-
natchee has completed about 75% of the storm water overflow corrections and has
completed an enpineering report for secondary treatment facilities. The present
monthly sewer charge for individual residences is $2.60. (e) Kennewick has an engi-
neering study under way for secondary treatment and they have indicated their intent
to comply with the standards. The present sewer charge is $2.00 per month.

Sewer rates vary widely from town to town and are dependent upon a number of
different circumstances. It is interesting to note some of the higher rates that are
paid by towns in the surrounding area such as Medical Lake - $3.03/month, Othello -
$3.00/month, Kettle Falls - $3.25/month and Metaline Falls - $3.50/month. Sewer
rates do not necessarily reflect the cost to individuals since financing may also be
done by assessment per front foot or a combination of both front footage and month-
ly rate. The current monthly sewer charge for individual residences in Spokane is
$1.50.

This report mentioned the status of the more sizeable towns of Eastern Washing-
ton that have been affected by the Interstate Standards. The following communities
are located on interstate streams and their existing sewerage facilities are ade-
quate: Pateros, Brewster, Bridgeport, Cusick, Ione, Metaline, Metaline Falls, Colfax,
Grand Coulee and Millwood.

The following towns have secondary treatment facilities but are in the process
of making adjustments or modifications as a result of the Standards: Okanogan, Omak,
Tonasket, Oroville and Palouse. The Town of Asotin has been delayed in upgrading
their primary plant because of their involvement with the U.S. Corps of Engineers
and the construction of Lower Granite Dam. East Wenatchee (served by a Sewer
District) and Hewport have primary plants, however, their schedule does not call for
activity toward upgrading to secondary treatment until the second quarter of 1979.

All three of the above towns will be expected to have secondary treatment facilities
in operation prior to the end of 1972, No other cities than those just mentioned
were involved in the Interstate Standards in Eastern Washington.

The Commission cannot predict what the City of Spolane will eventually do
about the requirement they faceé. The City Government realizes the facilities are
inadequate and are desirous of correcting the situation.

The solutions are not simple and the citizens could be faced with furtlier taxa-
tion, lhigher rates and other procedures to meet the needs. In the Novenber election

of 1968, che people 1nq§:fkane Colfty voted better than 2 tnﬂ%@i@ﬁﬁﬁgai of a state
bond issue for c jects. It is hoped tiis o 1l continue
and the city OIE Te bt 40 LRSS, their problens HNWRRSITY MiabdFORRIA



STATE AND FEDERAL FUNDS FOR SEWER CONSTRUCTION

The most used and effective grant propram for sewer construction has resulted
from the federal legislation identified as Public Law 660 and enacted by the 84th

Congress in 1956. This program was developed to provide incentive for municipali-
ties and other public entities to construct sewage treatment facilities and provides
grant funds for the construction of sewage treatment plants, interceptors and out-

fall lines under the auspices of the Federal Water Pollution Administration. It

should be noted that the collection or lateral systems are not included in the
program and only public entities are eligible.

While the actual law provides a number of programs for research, training,
investigations and other aspects of water pollution control, this report will re-
strict comments to that section covering construction grants. In this area, the
federal legislation stipulates a somewhat flexible program but conveys the
administration of the program to a state agency through the Federal Water Pollu-
tion Control Administration. In Washington, the Water Pollution Control Commission
is charged with administering this Public Law 660 program. Other states administer
the program differently, and there are often conflicting reports on how much grant
money is available under the 660 program.

In Washington, recipients under the 660 program receive grants from the
Federal government totaling 30Z of the total eligible costs of constructing se-
wage treatment facilities. With the passage of Referendum No. 17 on the ballot
in November 1968, state monies were made available and the State of Washington

now adds a 15Z grant to this program. A public entity qualifying for 660 monies
now receives a grant totaling 45Z of the total eligible cost of comstructing orx
modifylng a sewage treatment facility. In those arecas where the public entity is
involved in a Regional Plan and qualifies under the criteria established by the
Federal Department of Housing and Urban Development, an additional 3Z federal
grant can be added so that a total grant of 487 could be available.

In order to qualify for these grants, the public entity must have an
approved engineering report outlining the details of its proposed project and
must submit an application to the Water Pollution Control Comnmission. The
Commission establishes a priority list and each year awards grants commensurate
with the amount of funds appropriated by Congress. There are many more applicants
than funds available and normally about one-third of the applicants receive grants.

While there have always been more applicants than funds available in the 660
program, grants have been made each year and a great many municipalities in the
State of Washington have received funds under this program administered by the
State Water Pollution Control Cormission.

Other federal agencies such as the Department of Housing and Urban De-
velopment (iiUD), the Farmers Home Administration and the Office of Economic De-
velopment have programs for public works projects. The HUD has been very active
in the area of planning and the preparation of engineering reports. Its con-
struction grants programs are available to entities with a population of over
5,000. On the other hand, the Farmers Home Administration has programs available
to those entities of less tihan 5,000, and they have provided funds for comprehen-
sive water and sewer plans in a number of counties.

The office of Economic vevelopnent is concerned only in counti:s of high
unemployment and one of their objectives is to create better economic conditions
through construction of public works projects. The details of these programs
should be obtained from the offices charged with theilr administration.
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Audit No.
LEASE

This Agreement made and entered into this 14th day of July,
1986 by and between SPOKANE [INTERNATIONAL RAILROAD
COMPANY, a corporation of the State of Washington (hereinafter
called "Lessor"), party of the first part, and IMPERIAL WEST
CHEMICAL CO., a corporation of the State of Nevada, of P. O. Box
696, Antioch, California 94509 (hereinafter called "lLessee"), party
of the second part, WITNESSETH:

Section 1. The Lessor, for and in consideration of the
covenants and payments hereinafter mentioned to be performed and
made by the Lessee, hereby agrees to lease and let and does here-
by lease and let unto the Lessee for a term of one year beginning
on the 15th day of July, 1986, the portion of the premises of the
Lessor (hereinafter the "Premises") at or near Trentwood, Spokane
County, Washington shown on the plat, or described in the
description, or both, hereto attached and hereby made a part
hereof, such Premises to be used only as a site for manufacturing

_and distribution of aluminum sulfate and oxides, storage and

handling of sulphuric acid, a hazardous commodity.

Thereafter, so long as neither party is in default, this Lease
will renew itself without further documentation from year to year
until terminated as provided in Section 16 herein. Each renewal
term will be upon the same terms and conditions set forth herein,
including, without limitation, the Lessor's right to reevaluate the

rental as hereinafter provided.

It-is agreed that no improvements placed upon the Premises by
the Lessee shall become a part of the realty.

The Lessee acknowledges that this Lease does not grant,
convey or transfer any right to the use of water under any water
right owned or claimed by the Lessor which may be appurtenant to
or otherwise associated- with the Premises, and that all right, title,
and interest in and to such water is expressly reserved unto the
Lessor, its successors and assigns, and that the right to use same
or any part thereof may be obtained only by the prior written con-
sent of the Lessor.

This Lease is made without covenant of title or to give posses-
sion or for quiet enjoyment.

Section 2. The Lessee shall pay to the Lessor for the use of
the Premises, rental at the rate of NINE THOUSAND FIVE
HUNDRED DOLLARS ($9,500.00) per annum  payable annually in
advance for each and every year during the term of this” l'ease, or

any renewal thereof, subject to reevaluatign _"naf r
provided. C 0 »S-0,
00O R



\ﬂm A v
&'U *lvr\

#

ban !t
SN

Rental Reevaluation

Utilities

Taxes

Assessments

Lol F"(:"

¢ [l

€l

Y 4

The Lessor may annually reevaluate the rental base upon which
the above rental is computed. In the event the Lessor shall deter-
mine that the rental paid is no longer representative of a fair mar-
ket value rental, the Lessor may adjust the rental and shall advise
the Lessee by written notice of such change. Such written notice
shall be served at least thirty (30) days prior to the effective date
of the new rental, it being understood however that rental adjust-
ments shail not be made more often than once every twelve months.

The Lessee shall arrange, secure, and be responsible for all
water, gas, heat, electricity, power, sewer, telephone, and any
and all other utilities and services supplied and/or furnished to the
Premises in connection with the use of the Premises by the Lessee
as hereinafter provided, together with any and all taxes and/or
assessments applicable thereto.

In the event such utilities and services are not separately me-
tered to Lessee, Lessee shall pay a reasonable proportion of the
cost of such utilities and services, to be determined by the Lessor,
of all charges jointly metered with other portions of the Lessor's
property.

It is understood and agreed that none of the above utilities or
services may be installed upon the Premises without first securing
the written consent and approval for such installation and the loca-
tion thereof by the Lessor's Chief Engineer.

The Lessee further agrees to pay, before the same shall
become delinquent, all taxes levied during the life of this Lease
upon the Premises and upon any buildings and improvements there-
on, or to reimburse the Lessor for sums paid by the Lessor for
such taxes, except taxes levied upon the Premises as a component
part of the railroad property of the Lessor in the state as a whole.

If, during the life of this Lease, any street or other
improvement, whether consisting of new construction, maintenance,
repairs, renewals, or reconstruction, shall be made, the whole or
any portion of the cost of which is assessed against or is fairly
assignable to the Premises, the Lessee agrees to pay in addition to
the other payments herein provided for:

(a) Ten and one-half per cent (10%%) per annum on the
amount so assessed against or assignable to the Premises
when expenditures by the Lessor for such improvements
are properly chargeable to capital account under
accounting rules of the Interstate Commerce Commission
current at the time; and

(b) the entire amount so assessed against or assignable to the
Premises when expenditures for such improvements are
not properly chargeable to capital account under said
accounting rules.
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Use of Premises-
Abandonment

Lessee Not To
Sublet or Assign

Use for Unlawful
Purposes Prohibited-
Indemnity

Care of Premises and
Improvements

Liens-Indemnity

Section 3. The Lessee covenants that the Premises shall not be
used for any other purpose than for such use specified in Section 1
hereof and agrees that if the Lessee abandons the Premises, the
Lessor may enter upon and take possession of the same, and that
non-use for the purpose mentioned continuing for thirty days shall
be sufficient and conclusive evidence of such abandonment.

Section 4. The Lessee agrees not to let or sublet the Premises,
in whole or in part, or to assign this Lease without the consent in
writing of the lLessor, and it is agreed that any transfer or assign-

- ment of this Lease, whether voluntary, by operation of law or oth-

erwise, without such consent in writing, shall be absolutely void
and, at the option of the Lessor, shall terminate this Lease.

Section 5. It is especially covenanted and agreed that the use
of the Premises or any part thereof for any unlawful or immoral
purposes whatsoever is expressly prohibited; that the Lessee shall
indemnify, hold harmless and defend the Lessor and the Premises
from any and all liens, fines, damages, penalties, forfeitures or
judgments in any manner accruing by reason of the use or occupa-
tion of the Premises by the Lessee; and that the Lessee shall at all
times protect the Lessor and the Premises from all injury, damage,
or loss by reason of the occupation of the Premises by the Lessee
or from any cause whatsoever growing out of the Lessee's use
thereof.

Section 6. The Lessee hereby covenants and agrees that any
and all buildings erected upon the Premises shall be painted by the
Lessee a color satisfactory to the Lessor, and shall at all times be
kept in good repair; that the roof of each building shall be of
fire-resistive material; that the Premises shall during the continu-
ance of this Lease be kept by the Lessee in a neat and tidy condi-
tion and free from all material which would tend to increase the risk
of fire or give the Premises an untidy appearance; that none of the
buildings or other structures erected on the Premises shall be used
for displaying any signs or advertisements other than signs as may
be connected with the business of the Lessee, and that such signs
shall be neat, properly maintained and subject to approval of the
Lessor. In the event any building or other improvement not be-
longing to the Lessor on the Premises is damaged or destroyed by
fire, storm, or other casualty, the Lessee shall, within thirty days
after such happening, remove all debris and rubbish resulting
therefrom; and if the Lessee fails to do so, the Lessor may enter
the Premises and remove such debris and rubbish, and the Lessee
agrees to reimburse the Lessor, within thirty days after bill ren-
dered, for the expense so incurred.

Section 7. The Lessee shall, when due and before any lien
shall attach to the Premises, if the same may lawfully be asserted,
pay all charges for water, gas, light, and power furnished; rental
or use of sewer facilities serving the Premises; pay for all material
joined or affixed to the Premises; pay for all taxes and



Superior Rights

Clearances

assessments; and shall pay in full all persons who perform IclJor
upon the Premises, and shall not permit or suffer any mechanic's or
materialman's or other lien of any kind or nature to be enforced
against the Premises for any work done or materials furnished
thereon at the instance or request or on behalf of the Lessee; and
the Lessee agrees to indemnify, hold harmless, and defend, the
Lessor and its property against and from any and all liens, claims,
demands, costs, and expenses of whatsoever nature in any way
connected with or growing out of such work done, labor performed,
or materials or other things furnished.

Section 8. This Lease is made subject to all outstanding
superior rights, including, but not limited to, rights of way for
highways, pipelines, and for power and communications lines, and
the right of the Lessor to renew such outstanding rights and to
extend the term thereof.

Section 9. Detailed plans for all buildings, platforms, loading
or unloading devices, structure and all alterations, improvements
and/or additions thereto and/or upon the Premises which the Lessee
shall desire to make, shall be presented to Lessor for consent in
written form prior to installation upon the Premises. If the Lessor
shall give its consent, the consent shall be deemed conditioned upon
Lessee acquiring a permit to do such work from appropriate govern-
mental agencies, the furnishing of a copy thereof to Lessor prior to
the commencement of the work and the compliance by Lessee of all
conditions of said permit in a prompt and expeditious manner.

Al buildings, platforms, loading or unloading devices, struc-
tures, and/or raterial or obstruction of any kind erected, main-
tained, placed, piled, stacked, or maintained upon the Premises
after the commencement of this Lease and any alterations, improve-
ments, and/or additions thereto or to buildings, platforms, loading
or unloading devices structures located on the Premises prior to the
commencement of this Lease shall be constructed, operated, main-
tained, repaired, renewed, moditied and/or reconstructed by the
Lessee in strict conformity with Union Pacific Railroad Company's
Standard Minimum Clearances for All New Structures and Facilities
Along Industry Tracks, as in effect at the time of the placement,
construction, operation, maintenance, repair, renewal, modification
or reconstruction.

Buildings, platforms, loading or unloading devices, structures
and/or material or obstruction of any kind located upon the Premis-~
es which are in place at the time the Lessee takes possession of the
Premises or which were constructed, placed, piled, stored, stacked,
or maintained upon the Premises with the express consent of the
Lessor under the terms of a previous lease between Lessor and Les-
see, but which are not in conformity with Union Pacific Railroad
Company's Standard Minimum Clearances, shall be considered per-
mitted for the purposes of this Section.



Explosives and
Inflammables

Compliance with such standards shall not relieve Lessee from
the obligation to fully comply with the requirements of any federal,
state, or municipal law or regulation; it being understood and
agreed that Union Pacific Railroad Company's Standard Minimum
Clearances are in addition to and supplemental of, any and all re-
quirements imposed by applicable law or regulation and shall be
complied with unless to do so would cause Lessee to violate an ap-
plicable law or regulation.

Lessor shall consider requests of the Lessee to impair clear-
ances which are necessitated by the operational requirements of the
Lessee, but Lessor shall not be obligated to consent to any impair-
ment. Any necessary permission to impair clearances to which the
Lessor has consented must be secured by the Lessee at its own
expense, in advance of any impairment; and Lessee shall comply
promptly and strictly with all requirements or orders issued by
appropriate state or other public authority relating to such
impairments.

Lessee assumes the risk of and shall indemnify, hold harmless,
and defend the Lessor, its officers, agents, and employees, against
and from all injury or death to persons or loss or damage to prop-
erty of the parties hereto and their employees and agents and to
the person or property of any other person or corporation resulting
from the Lessee's noncompliance with the provision of this Section
9, or resulting directly or indirectly from any impairment of the
clearances described in this Section 9, whether the Lessor had no-
tice thereof or consented thereto, or whether authorized by applica-
ble state or other public authority pursuant hereto, or existing
without compliance with the provisions of this Section 9.

Any knowledge on the part of the Lessor of a violation of the
clearance requirements of this Lease, whether such knowledge is
actual or implied, shall not constitute a waiver and shall not relieve
the Lessee of its obligation-to indemnify and defend the Lessor, its
officers, agents, and employees, for losses and claims resulting
from such violation. However, the terms of this Section shall not
apply to losses resulting from impairments or facilities created or
constructed by the Lessor that will not benefit the Lessee.

Section 10. It is further agreed that no gunpowder, gasoline,
dynamite, or other explosives or flammable or hazardous materials
shall be stored or kept upon the Premises. Nothing herein con-
tained, however, shall prevent the storage of those hazardous com-
modities, if any, specified in Section 1, or oil or gasoline where
same are to be used, as indicated by Section 1 hereof, contemplates
such storage; nor the storage of oil or gasoline where same are
used by the Lessee for fuel in the business carried on by the Les-
see on the Premises, and are stored in quantities reasonable for
such purposes; PROVIDED, however, that in all of such excepted
cases, the Lessee shall store such commodities no closer than fifty
(50) feet from the center line of any main track and strictly comply
with all statutory and municipal regulations relating to the storage
of such commodities.
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Section 11. The lLessee shall not locate or permit the location
or erection of any poles upon the Premises, nor any beams, pipes,
wires, structures or other obstruction over or under any tracks of
the Lessor without the written consent of the Lessor,

Section 12. The Lessee shall be liable for and shall defend
against any and all injury or decth of persons or loss of or damace
to property, of whatsoever nature or kind, arising out of or con-
tributed to by any breach in whole or in part of any covenant of
this Lease.

Section 13. It is understood by the parties hereto that the
Premises are in dangerous proximity to the tracks of the Lessor,
and that by reason thereof there will be constant danger of injury
and damage by fire, and. the Lessee accepts this Lease subject to
such danger.

It is therefore agreed, as one of the material considerations
for this Lease and without which the same would not be granted by
the Lessor, that the Lessee assume all risk of loss or destruction of
or damage to buildings or contents on the Premises, and of or to
other property brought thereon by the Lessee or by any other per-
son with the knowledge or consent of the Lessee, and of or to
property in proximity to the Premises when connected with or inci-
dental to the occupation thereof, and any incidental loss or injury

. to the business of the Lessee, where such loss, damage, destruc-

tion, injury, or death of persons is occasioned by fire caused by,
or resulting from, the operation of the railroad of the Lessor,
whether such fire be the result of defective engines, or of negli-
gence on the part of the Lessor or of negligence or misconduct on
the part of any officer, servant or employee of the Lessor, or oth-
erwise, and the lLessee hereby agrees to indemnify and hold harm-
less and defend the Lessor, its officers, servants, and/or
employees, against and from all liability, causes of action, claims,
or demands which any person may hereafter assert, have, claim, or
claim to have, arising out of or by reason of any such loss, dam-
age, destruction, injury, or death of persons including any claim,
cause of action or demand which any insurer of such buildings or
other property may at any time assert, or undertake to assert,
against the Lessor, its officers, servants and/or employees.

Section 14, The Lessee hereby releases the Lessor, its
officers, servants, and/or employees, from all liability for damage
by water to the Premises or to property thereon belonging to or in
the custody or control of the Lessee, including buildings and con-
tents, regardless of whether such damage be caused or contributed
by the position, location, construction or condition of the railroad,
roadbed, tracks, bridges, dikes, ditches or other structures of the
Lessor.
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Termination on
Default

Termination by
Notice

Notice

Consent

Section 15. It is further agreed that the breach of any
covenant, stipulation or condition herein contained to be kept and
performed by the Lessee, shall, at the option of the Lessor, forth-
with work a termination of this Lease, and all rights of the Lessee
hereunder; provided, however, that the Lessee shall not be deemed
in default under this Lease unless the Lessor has furnished written
notice to the Lessee of Lessee's default, and the Lessee has failed
to begin to cure that default within seventy-two (72) hours after
receipt of Lessor's default notice or after commencing a cure, has
failed to proceed diligently with its cure efforts.

After a default by the Lessee, the Lessor may at once re-enter
upon the Premises and repossess itself thereof and remove all
persons therefrom or may resort to an action of forcible/uniawful
entry and detainer, or any other action to recover the same. A
waiver by the Lessor of the breach by the Lessee of any covenant
or condition of this Lease shall not impair the right of the Lessor to
avail itself of any subsequent breach thereof.

Upon such termination and vacation of the Premises by the
Lessee, the Lessor shall refund to the Lessee on a pro rata basis,
any unearned rental paid in advance.

Section 16. This Lease may be terminated by written notice
given by either the Lessor or the Lessee to the other party on any
date in such notice stated, not less, however, than thirty (30)
days subsequent to the date on which such notice shall be given.

Section 17. Any notice, demand, request, consent, approval or
communication that either party hereto desires or is required to
give to the other party under this Lease shall be in writing. Said
notice may be given to the Lessee by serving the Lessee personally
or by posting a copy thereof on the outside of any door in any
building upon the Premises or by mailing the same, postage
prepaid, to the Lessee at the last address known to the Lessor.
Said notice may be given to the Lessor by mailing the same,
postage prepaid to the office of the Director of Real Estate, Room
306, 1416 Dodge Street, Omaha, Nebraska, 68179.

Postal notices shall be by certified mail, return receipt
requested, and such notice shall be deemed given on the date
deposited with the United States Postal Service.

Section 18. Wherever the consent, approval, judgment or
determination of Lessor is required or permitted under this Lease, -
Lessor shall exercise its good faith reasonable business judgment in
granting or withholding such consent or approval or in making such
judgment or determination and shall not unreasonably withhold or
delay its consent, approval, judgment or determination.



Vacation of Premises

Removal of Lessee's
Property

Successors
And Assigns

Section 19. The Lessee covenants and agrees to vacate and
surrender the quiet and peaceable possession of the Premises upon
the termination of this Lease howsoever. No later than the expira-
tion or termination date of this Lease, the Lessee shall (a) remove
from the Premises, at the expense of the Lessee, all structures and
other property not belonging to the Lessor; and (b) restore the
surface of the ground to as good condition as the same was in be-
fore such structures were erected, including, without limiting the
generality of the foregoing, the removal of foundations of such
structures, the filling in of all excavations and pits and the removal
of all debris and rubbish, all at the Lessee's expense, failing in
which the Lessor may perform the work and the Lessee shall reim-
burse the Lessor for the cost thereof within thirty (30) days after
bill rendered.

In the case of the Lessee's failure to remove such structures
and other property, the same, at the option of the Lessor, shall
upon the expiration of thirty (30) days after the termination of this
Lease, become and thereafter remain the property of the Lessor;
and if within one (1) year after the expiration of such thirty-day
period the Lessor elects to and does remove, or cause to be
removed, said structures and other property from the Premises and
the market value thereof or of the material therefrom on removal
does not equal the cost of such removal plus the cost of restoring
the surface of the ground as aforesaid, then the Lessee shall
reimburse the Lessor for the deficit within thirty (30) days after
bill rendered.

Section 20. Subject to the provisions of Section 4 hereof, this
Lease shall be binding upon and inure to the benefit of the parties
hereto and their heirs, executors, administrators, successors and
assigns,



\

Special Provisions

Witness:

Section 21. Special Provisions entitled "Terms and Conditions
for Use of Lessor's Water" and '"Hazardous Materials-Other" are
attached hereto and hereby made a part hereof.

As a further consideration for the acceptance of this Lease,
the Lessee hereby grants to Circle M Construction Company, its
affiliates or assigns the right to enter upon the leased premises to
remove the dangerous waste now located thereon.

this Lease as of the day and rst herein written.

IN WITNESS WHEREOF, the@ies hereto have executed

SPOKANE INTI& AL RAILROAD COMPANY

o O

Witness:

1r ‘ctor—ReaI Estate

% L WEST CHEMICAL COMPANY

X

President
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TERMS AND CONDITIONS FOR
USE OF LESSOR'S WATER

CONNECTION TO LESSOR'S WATER FACILITY.
Lessor hereby grants to Lessee the right to connect and
maintain a pipeline to lessor's water facility subject
to the terms and conditions stated herein.

COMPLIANCE WITH LEGAL REQUIREMENTS;
INDEMNITY. Before connecting to Lessor's water
facility and appropriating water therefrom, Lessee
shall observe and comply with all applicable
ordinances, rules and regqulations, and shall apply for
and obtain any and all public authority, permission and
licenses required. Lessee shall obtain any and all
necessary water rights in the joint name of Lessee and
Lessor. Lessee shall indemnify and hold Lessor
harmless from and against any loss, cost, damage,
expense, liabilities, penalties, claims and forfeitures
resulting from or in any manner connected with any
failure of Lessee to comply with the provisions of this
section, with the requirements of any public authority,
license or permission obtained as aforesaid, or with
any water quality regulations issued by federal, state
or local government jurisdictions.

LESSOR NOT A WATER SUPPLY SYSTEM; NO
WARRANTIES AS TO WATER QUALITY; INDEMNITY. It is
expressly understood and agreed that Lessor IS NOT A
PUBLIC, MUNICIPAL OR COMMUNITY WATER SUPPLY SYSTEM, AND
HAS NOT MADE AND DOES NOT MAKE ANY REPRESENTATIONS,
PROMISES OR WARRANTIES WITH RESPECT TO THE QUALITY OR
FITNESS FOR ANY PARTICULAR PURPOSES OF THE WATER 1IN
LESSOR'S WATER FACILITY; and Lessee assumes the risk of
any and all impurities and harmful substances which may
be contained in Lessor's water facility; and Lessee
agrees to indemnify and save Lessor, its officers,
agents and employees, harmless from and against any and
all loss, cost, damage, fees, claims, demands or causes
of action by persons whomsoever arising or resulting
from the consumption or use of such water by Lessee or
any person on Lessee's premises or off said premises
through a connection or series of connections leading
from said premises, regardless of whether lessor has
consented to such use. Lessee, at lessee's sole
expense, shall take any and all action necessary to
maintain the water taken by lessee from the water
facility in a safe and potable condition as regquired by
applicable federal, state and 1local 1laws and
regulations.



NEEDS OF LESSOR PREFERENTIAL. The
reasonable needs of Lessor shall at all times have
preference over the needs of Lessee, and the judgment of
Lessor's BSuperintendent shall be conclusive as to
Lessor's reasonable needs. Lessee shall not have or
assert any claim, demand or cause of action whatsoever
by reason of the failure or diminution of the water in
the water facility from any cause whatsoever, whether
resulting from the negligence of Lessor; Lessor's
agents, servants or employees, or otherwise, it being
expressly understood and agreed that Lessor does not
promise or assure to Llessee a continuous oOr
uninterrupted supply of water, and that any act or thing
done or expenditure of money made by lessee is with
full understanding and realization of the possibility
that said water supply may at any time cease or
diminish.

LESSEE NOT TO WASTE WATER. Lessee
agrees not to waste or permit the waste of any water
obtained under this agreement.

MAINTENANCE. Lessor shall perform
such maintenarce, repair, renewal or replacement of the
water facility as in the judgment of its superintendent
may be necessary. The cost of such maintenance,
repair, renewal or replacement shall be divided equally
among all users of the water facility, based upon the
number of connections each has to the water facility.



HAZARDOUS MATERIALS - OTHER THAN ANHYDROUS AMMONIA,
FLAMMABLES, OR CHLORINE

A. The Lessee further covenants that in the use of the
leased Premises for the purpose hereinbefore mentioned the Lessee
will comply with and abide by Department of Transportation regula-
tions as set out in 49 Code of Federal Regulations, Parts 100-199,
inclusive, as amended from time to time, and provisions contained
in the applicable circular(s) of the Bureau of Explosives,
Association of American Railroads, including any and
all amendments and supplements thereto.

" The Lessee, at the Lessee's own sole cost and expense, shall
provide to the Lessor a Certificate of Insurance certifying to
the effectiveness of insurance as follows:

General Public Liability providing bodily injury and
property damage coverage with combined single limit of at
least $1,000,000 each occurrence, a portion of which may be
self-insured with the consent and approval of the Lessor.

Such insurance shall be endorsed to provide contractual
liability assumed by the Lessee under this Agreement, and
that coverage shall not be cancelled or changed without
giving thirty (30) days' prior written notice to Lessor c/o

ggnager - Insurance, 1416 Dodge Street, Omaha, Nebraska
179.

B. The Lessee is also granted the right, subject to
the terms of this Lease, to provide, maintain and operate on the
Premises, suitable unloading devices (hereinafter
collectively the Device) in the location shown on the
attached print, which Device shall be provided, maintained and
operated in accordance with applicable federal regulations and
applicable circular(s) of the Bureau of Explosives, Association of
American Railroads, and the requirements of any local ordinance,
or state or federal laws in effect during the term of the Lease.

The Lessor shall have the right, but shall not be obligated,
to inspect the Device from time to time to determine that the
Device is being maintained in a proper manner, and in the event
such inspection reveals any improper condition, the Lessee shall,
upon notice from the Lessor specifying such condition, promptly
and at the sole expense of the Lessee remedy such condition to
the satisfaction of the Lessor.

.The Lessee agrees that whenever compliance with the
requirements set out in the applicable circular(s) necessitates
the furnishing of labor and materials by the Lessor, the cost

thereof shall be paid by the Lessee to the Lessor within thirty
(30) days after bill rendered.



Within thirty (30) days after the termination or expiration
of this Lease howsoever, the Lessee shall, at the sole expense of
the Lessee, remove the Device from the Premises and restore to the
satisfaction of the Lessor such Premises to as good condition as
it was in at the time of the installation of the Device; and if
the Lessee fails so to do, the Lessor may do such work of removal
and restoration at the expense of the Lessee.

C. In addition to all other covenants of indemnity
contained in this Lease, the Lessee agrees to indemnify and hold
harmless the Lessor, its officers, agents and employes, against
and from any and all liability, loss, damages, claims, demands,
costs and expenses of whatsoever nature, including, but not
limited to, court costs and attorneys' fees, which may result
from injury to or death of persons whomsoever or damage to or
loss or destruction of property whatsoever, inciuding, but not
limited to, damage to the roadbed, tracks, equipment or other
property of the Lessor or property in its care or custody, when
such injury, death, loss, destruction, or damage is due to or
arises because of the existence of the Device regardless of any
negligence on the part of the Lessor, its officers, agents and
employes, or the installation, maintenance, operation, repair,
renewal, modification, reconstruction, relocation or removal of
the Device, or any portion thereof or accessory thereto, and the
Lessee does hereby release the Lessor from all liability for
damages on account of injury to or destruction of the Device from
any cause whatsoever, regardless of any negligence on the part of
the Lessor, its officers, agents or employes.



HAZARDOUS MATERIALS - OTHER THAN ANHYDROUS AMMONIA,
FLAMMABLES, OR CHLORINE

A. The Lessee further covenants that in the use of the
leased Premises for the purpose hereinbefore mentioned the Lessee
will comply with and abide by Department of Transportation regula-
tions as set out in 49 Code of Federal Regulations, Parts 100-199,
inclusive, as amended from time to time, and provisions contained
in the applicable circular(s) of the Bureau of Explosives,
Association of American Railroads, including any and
all amendments and supplements thereto.

The Lessee, at the Lessee's own sole cost and expense, shall
provide to the Lessor a Certificate of Insurance certifying to
the effectiveness of insurance as follows:

General Public Liability providing bodily injury and
property damage coverage with combined single limit of at
least $1,000,000 each occurrence, a portion of which may be
self-insured with the consent and approval of the Lessor.

Such insurance shall be endorsed to provide contractual
liability assumed by the Lessee under this Agreement, and
that coverage shall not be cancelled or changed without
giving thirty (30) days' prior written notice to Lessor c¢/o

ggnager - Insurance, 1416 Dodge Street, Omaha, Nebraska
179.

B. The Lessee is also granted the right, subject to
the terms of this Lease, to provide, maintain and operate on the
Premises, suitable unloading devices (hereinafter
collectively the Device) in the location shown on the
attached print, which Device shall be provided, maintained and
operated in accordance with applicable federal regulations and
applicable circular(s) of the Bureau of Explosives, Association of
American Railroads, and the requirements of any local ordinance,
or state or federal laws in effect during the term of the Lease.

The Lessor shall have the right, but shall not be obligated,
to inspect the Device from time to time to determine that the
Device is being maintained in a proper manner, and in the event
such inspection reveals any improper condition, the Lessee shall,
upon notice from the Lessor specifying such condition, promptly

and at the sole expense of the Lessee remedy such condition to
the satisfaction of the Lessor.

'The Lessee agrees that whenever compliance with the
requirements set out in the applicable circular(s) necessitates
the furnishing of labor and materials by the Lessor, the cost

thereof shall be paid by the Lessee to the Lessor within thirty
(30) days after bill rendered.



STATE OF NEBRASKA )
) ss
County of Douglas )

On this day of , 19 , before
me personally appeared to me know to
be the Director of Real Estate of SPOKANE
INTERNATIONAL RAILROAD COMPANY, th rporation that executed the
within and foregoing instrument, dy.acknowledged the said instru-

ment to be the free and voluntaézs; t and deed of said corporation
for the uses and purposes thﬁéE:y mentioned and on oath stated he
was authorized to execute S€Ef>instrument.

IN WITNESS WH , I have hereunto set my hand and

affixed my official s e day and year first above written.

Notary Public in and for the
State of Nebraska

My commission expires
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PHASE I SITE INSPECTION REPORT

ALUMINUM RECYCLING CORPORATION
TRENTWOOD
SPOKANE, SPOKANE COUNTY, WASHINGTON
WAD 980722979

DECEMBER 1987

REPORT PREPARED BY
Fred Gardner
Washington State Department of Ecology

Preliminary Assessment/Site Inspection Section
Hazardous Waste Cleanup Program



A" d o | d

i

JLH'

INTRODUCTION

The Aluminum Recycling Corporation (ARC) facility at N. 2317 Sullivan
Road, Spokane, Washington, also known as ARC Trentwood, (hereinafter
referred to as site) has been identified by the U.S. Environmental
Protection Agency (EPA) Region X and the Washington State Department of
Ecology (Ecology) as requiring additional information to accurately
profile the nature and extent of past waste disposal activities.

The potential hazardous waste site preliminary assessment (PA) of July 17,
1985 recommended that wells in the local area be sampled for possible
contamination and that air quality be maintained by preventing dust and
ammonia vapors from creating a public nuisance. It -also recommended that
the dross materials be appropriately disposed of. The subsequent inspec-
tion, carried out under the Superfund Multi-Site Cooperative Agreement
Preliminary Assessment/Site Inspection Program (PA/SI) is described in
this report along with further recommendations under the following
sections:

1.0 Site Owner/Operator

2.0 Site History and Background

3.0 Environmental Setting

3.1 Climate

3.2 Geology/Hydrology

3.3 Topography and Drainage
3.4 Ground Water and Surface Water Uses
Ecology Site Inspection
Discussion

Conclusions and Recommendations
References

~N oV
OO0

Appendix
Appendix
Appendix
Appendix

Correspondence/Historical Data
EPA Site Inspection Report Form
Photographic Documentation
Ecology Site Inspection

oOwp
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SITE NAME/ADDRESS

Aluminum Recycling Corporation

(Trentwood)
N 2317 Sullivan Road
Spokane, WA 98037

INVESTIGATION PARTICIPANTS

Fred Gardner

Sherman Spencer

Phil Williams
(telephone interview)

John Huckaby

Roger Ray
(interview regional
office)

PRINCTPAL_SITE CONTACT

Sherman Spencer

DATE OF PHASE I INSPECTION

October 13, 1987

Washington State Department of Ecology
Hazardous Waste Cleanup Program

Mail Stop PV-11

Olympia, WA 98504

(206) 438-3014

Washington State Department of Ecology
Eastern Regional Office

N. 4601 Monroe, Suite 100

Spokane, WA 98205-1295

(509) 456-2926

City of Spokane

Director of Environmental Programs
Municipal Building

Spokane, WA 99201-3334

(509) 456-4370

Imperial West Chemical
N. 2315 Sullivan Road
Spokane, WA 99216
(509) 922-2244

Washington State Department of Ecology
Eastern Regional Office, Spokane

N. 4601 Monroe, Suite 100

Spokane, WA 98205-1295

(509) 456-6174

Washington State Department of Ecology
Eastern Regional Office

N. 4601 Monroe, Suite 100

Spokane, WA 98205-1295

(509) 456-2926
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SITE_OWNER/QPERATOR

The site real property belongs to Union Pacific Railroad who leases
the property to ARC and Imperial West Chemical, an adjacent property
owner. At present ARC is in bankruptcy court and the legal status of
their holdings and assets have not been resolved. The firm is being
represented by Joseph Esposito of Esposito, Brown, Tombari and
George, Attorneys at Law, Suite 960, Paulsen Building, Spokane,
Washington 99201 (509) 624-9219. The Union Pacific representative
is Robert Markworth, Plant Facility Engineer, Union Pacific Railroad,
Omaha, Nebraska 68179. (402) 271-1078.

The operator of the ARC plant when it was in operation was Jack Lyon,
MARALCO, ING., P.0. Box 1167, Kent, WA 98032-3167.

SITE HISTORY AND BACKGROUND

The site was started in 1979 by Jack Lyon and a rotary kiln was used
to recycle aluminum cans and dross into secondary aluminum which was
then sold. An adjacent company, Imperial West Chemical, (IWC) also
used stored aluminum dross to make aluminum sulphate for concrete.

The site owners also had another facility called Hillyard Processing
(Wellesley) which used much the same technology. The end product of
both processes was a "black” dross which is very high in potassium
and sodium chloride salts. IWC could handle high-salt dross but not
both high and low salt dross at the same time. Their operation is
only set up to process low-salt dross now. Some high-salt black
dross has been left on-site because of this. Black dross has also
been removed from the site by Union Pacific to the Mica Landfill. A
new pile of low-salt dross has been moved to the site by IWC from the
Hillyard site.

IWC is attempting to obtain some of ARC’s assets, such as the rotary
kiln, equipment, buildings and even some of the marketable dross
(which it apparently has been able to do).

A legal firm for the creditors (of which IWC is one) has asked the
court for an involuntary transfer of these assets. Nothing further
has transpired in the legal standing of the company except for the
transfer of the low-salt dross from Wellesley (Hillyard) to Trentwood.

In the process of smelting the aluminum out, not only is a substantial
amount of black dross left as a by-product, but substantial air
emissions are created and if not contained, can and did result in air
pollution violations.

In late 1982 and early 1983 violations of air emissions occurred from
the rotary kiln as well as releases of high salt content polluting

substances which had been ordered bermed and covered by Ecology and
the Spokane Air Pollution Control Authority.

From 1982 to 1985 numerous correspondence between Mr. Lyon and Mr.
Buescher (another partner) and Ecology discuss various options.
Promises were made by ARC to correct deficiencies. ARC and Ecology
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went before the Pollution Control Hearing Board, where the company'’'s
fine was substantially reduced by the Board who said they had authority
to set or modify the fines assessed by Ecology.

In May 1984, the company filed for reorganization under Chapter 11.
Nothing has been done since that time by the company. Esposito et
al. are handling the proceedings for MARALCO/ARC. The Union Pacific
Railroad removed the remaining mound of black dross on the Trentwood
site in August-September of 1986 to Mica Landfill. Since that time,
the neighboring company, IWC transported low-salt dross from ARC's
other property on Wellesley (Hillyard processing) to the site and now
another pile exists on the site.

The low-salt dross is not designated by EPA or Ecology as a hazardous
waste. The high-salt dross is designated a dangerous waste due to
its high salt content (up to 50-70 percent sodium and potassium
salts) and the fact that there are over 400 1lbs. of it on-site. This
designation is based on oral rat data. The designation is a math-
ematically calculated one.

It is unknown exactly how much high-salt dross is located on-site.
Generally, the blacker the material, the saltier it is. Both types,
low and high-salt occur on-site. The total amount is in the thousands
of tons, a significant amount of material. One of the characteristics
of the dross is that the weathering process causes a crust to form
over the dross, possibly reducing the amount of salt available for
leaching. Regardless, the rain, as little as it is compared to
western Washington, may cause off-site migration of the salt. One
reference was made on a map sketch of the site to a fish kill (in
1973). No other data or evidence has detailed this event. The
Little Spokane River is within 0.10 mile of the site and the general
topography slopes toward it. A research of the newspapers of that
time period may reveal more information on this alleged fish kill.

In August 1983, Jim Malm of the Eastern Regional Office (Ecology)
asked Mr. Buescher to analyze the dross. The following results were
received:

Percent
by

Weight
Calcium, (Ca) 0.06
Sodium, (Na) 14.15
Potassium, (K) 13.35
Aluminum, (Al) 21.4
Oxides, (as AL203) 40.4
Chloride, (Cl) 43.0
Fluoride, (F) 0.13
Nitrides, (as NH3-N) 1.4
pH 10.14
Soluble Material 64 .60

Ecology lab results on samples collected on August 26, 1983 show the

following for EP Tox metals in micrograms per liter (parts per
billion).
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EPA Ep Tox

Metal Fresh Dross Aged Dross Limits ppb
Silver, (Ag) 10 10 5000
XBarium, (Ba) 3300 750 100000
Chrome, (Cr) 20 20 5000
Cadmium, (Cd) 40 50 1000
Lead, (Pb) 260 260 5000
Mercury, (Hg) 0.2 1.1 200
Arsenic, (As) 106.0 136.0 500
Selenium, (Se) 434 .0 158.0 1000

This analysis does not show any exceedance of EPA standards by any of
these metals. Fish bioassays done on three other dross samples
collected at the same time showed that in one sample fresh dross
killed 100% of the salmon at 100 ppm and aged dross killed none at
1000 ppm. Several fish (7%) were killed by another fresh dross
sample at 100 ppm. In the third sample, of aged dross, no mortality
was observed at either 100 ppm or 1000 ppm.

A fish bioassay taken in July of 1984 for baghouse dust showed 100%
mortality at 1000 ppm. Sampling from the ARC well on October 3, 1985
showed chloride levels of 2.8 mg/l, sodium 3.7 mg/l, potassium 3.6

mg/l, and conductivity 250 micromhos/cm.

The various values have confirmed so far that there is no hazardous

material in the dross material, but it is still designated a state
dangerous waste based on salt content.

3.0 ENVIRONMENTAL SETTING

The site is located east of the City of Spokane at N 2317 Sullivan
Road. The site encompasses approximately three acres in an industrial
zoned portion of the County. The site is somewhat rectangular in
shape. The elevation is around 2000 to 2025 ft MSL. The latitude is
47041'1" and longitude 117°11’'9”. The location is in Section 11,
Township 25 North, Range 44 East, Willamette Meridian.

3.1 Climate

The climate of the Spokane area is influenced by being in between the
Cascades and Rockies. The Cascades provide protection from wetter
coastal weather and the Rockies prevent extremes in continental
weather from travelling west into the Columbia Basin.

The mean annual precipitation is around 17 inches, falling mostly
from September to April in the form of rain or snow (50 inch average).
The average maximum two year, 24 hour rainfall is approximately 1.4
inches. The Spokane area has a mild climate with summer temperatures
ranging from 80° to 90° in the day to 45° to 60° at night. Winter
temperatures range from 252 to 40° in the day to 15° to 25° at night.
Extremes in temperature are 110° in summer to -45° in winter.
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Geology/Hydrology

The Spokane-Rathdrum sole source aquifer lies in eastern Washington
and northern Idaho, extending from Lake Pend Oreille through the

Spokane Valley under the city of Spokane, and exists as springs near
the Little Spokane River. The aquifer underlies approximately 350

square miles and is composed predominantly of glacio-fluvial deposits.

The deposits consist mostly of poorly to moderately sorted sands and
gravels, with some beds of cobbles and boulders, and a few scattered
clay lenses. The sands and gravels are relatively free of fine sand
and silt, except in the uppermost 3-5 ft. of the aquifer.

Because of the relatively clean sand and gravel composition of the
aquifer, its permeability is high. This high permeability, coupled
with the aquifer’'s depth and its hydraulic gradient, results in
velocities of approximately 60-90 feet per day. At this point, the
volume of flow is approximately 1000 cubic feet per second. Lower
velocities of approximately 10-50 feet per day occur toward the
middle and western edge of the aquifer. These rates are high com-
pared with more typical aquifer velocities, which range between 5
feet per day to 5 feet per year.

The Spokane-Rathdrum aquifer is several hundred feet thick. The
water surface of the aquifer is about 178 feet below the land surface
at the site, and only about 50 feet near the eastern boundary of the
city of Spokane.

The aquifer is so shallow in some areas of the wvalley that it is
exposed in some pits that are used for gravel quarries and concrete
operations. On the northern boundary of the city of Spokane, the
water level deepens to about 180 feet. Well logs of two large
Spokane production wells, near the site, show water levels between
115 to 176 feet. The well on-site is at 125 feet with the static
water level at 60 feet.

The direction of ground water flow is generally east to west region-
ally, with local variations, mainly to the north-northwest in the

vicinity of the site. A divergence around Fivemile Prairie occurs
here. Ground water velocities in the site area are as high as 46

ft/day (see map).

Topography and Drainage

The surface elevation of the site is around 2000 MSL. It is a small
mesa shaped structure striking NW, SE. The SW facing edge of the
property slopes down to 1980 MSL until just above the rivers edge
where the topography drops steeply to the river level (at approx-
imately 1920 MSL). The lower (SW) portion of the general site area
was a gravel pit at one time. It is now filled and paved over into a
Department of Transportation (DOT) park and ride lot. Drainage from
this low area is to the river via storm drains or ditches.

———— e
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Ground Water/Surface Water Uses

The ground water in the area is obtained from the Spokane-Rathdrum
aquifer (see section 3.2). Sixteen public and 87 private wells exist
within three miles of the site. The nearest well is on-site and was
used by ARC and Imperial West Chemical. Several of the adjacent
wells are large volume industrial wells. The Spokane River is used
for irrigation and is 700 feet SW of the site.

ECOLOGY SITE INSPECTION

(See Appendix D).

DISCUSSION

The objectives of the SI were to (1) determine if hazardous materials
were present on-site from records and site inspection, (2) ascertain
if they were migrating off-site, (3) determine any potential receptor
to off-site contamination and (4) make recommendations of further
action at the site.

There is no EPA designated waste on this site (based on available
sample results) nor was there in the past. This would make further
efforts in the PA/SI area moot. However, the wastes are designated
by the state as Toxic-Dangerous using oral rat toxicity data and
amounts on-site as criteria.

Due to the large volume of dross on-site, some salt may be moving
off-site either in surface pathways by being dissolved via rainfall
or by seeping into the ground and possibly getting into the
Spokane-Rathdrum sole source aquifer.

The mitigating factors preventing salt migration are the low rainfall
in the Spokane area which probably does not allow any deep penetration
into the soil. Aquifer depth is from 175 to 200 feet in that area.

A more probable method of off-site migration may be surface water
runoff to the Spokane River or to storm drains and ditches in the
area.

CONCTLUSIONS AND RECOMMENDATIONS@

Based on the findings of the PA/SI Phase I SI it is recommended that
no further CERCLA investigation of the site is required and that the
site be removed from the CERCLIS list of active potential hazardous
waste sites.

The regional office of the Department of Ecology should be the focal
point for any removal actions proposed by the owners.

The ”"conventional” pollutants (high salt) is still present in high
concentrations and should be monitored if possible by sampling for
conductivity in wells around the site and on-site.
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. LEEEL UNION PACIFIC LEASE FILE INFORMATION Fok ok ko k

PEEEEREE SRR E LRSS EE R R EE R TR R R EEREREE R IR TR P TR LTI X R T IR T
DATE: 06/24/92 USERID: LANDOOG
FOLDER: 82508 AUDIT : SI82508

LESSEE NAME : IMPERIAL WEST CHEMICAL CO.

PURPOSE : 455

LOCATION : TRENTWOOD, WA

PICTURE ON FILE : Y DATE OF PICTURE : 1990,/09/11

COPY OF PLOT PLAN : Y BLDGS/IMPVTS : Y

QUESTIONAIRE .Y UNDERGROUND TANKS : Y

HAZ/WASTE : N

BANKRUPTCY : Y

COMMENTS: PHOTOS SHOW THAT GROUND IS SATURATED WITH ALUMINUM OXIDE
AND SETTLING PONDS AND BLACK DROSS

kkkkkkk USE S hkhhkhkhkhhhhhkhhkdbdkhrhbhrbbhdbh kbbb hkhdbddhbhbhr bt hdtk

ACID STORAGE
MANUFACTURING

OTHER USES : INC. ALUMINUM SULFATE/OXIDES
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~ UNION PACIFIC RAILROAD COMPANY

CONTRACTS & REAL ESTATE DEPARTMENT ROOM 1100, 1416 DODGE STREET
OMAHA, NEBRASKA 68179-1100
(402) 271-3753
FAX (402) 271-5493

“UNION
PACIFIC

File: 825-08

MEMORANDUM

TO: FRANK BELLISS
FROM: DOUG RICE
DATE: JUNE 29, 1992

SUBJECT: TRENTWOOD, WASHINGTON LEASE SITE

ATTACHED ARE PHOTOS TAKEN AFTER SITE SURVEYED AND STAKES SET. ALSO IS A -
PRINT SHOWING ORIGINAL LEASE AREA IN YELLOW AND ADDITIONAL AREA IN PINK.

HOPE THE ATTACHED HELP AND WOULD APPRECIATE RECEIVING THE PHOTOS BACK.

Jus 1J a2

ial West Cherical Co.
fmper Antioch
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SENDER:

e Complete items 1 and/or 2 for additional services.

* Complete items 3, and 4a & b.

® Print your name and address on the reverse of this form so that we can
return this 2@ to you.

e Attach'.Srm to the front of the mailpiece, or on the back if space
does not permit.

* Write ‘‘Return Receipt Requested’’ on the mailpiece below the article number.
* The Return Receipt Fee will provide you the signature of the person delivered

to and the date of delivery. [

| also wish to receive the
following services {(for an extra
fee):

1. [ Addressee’s Address

2. [J Restricted Delivery
Consult postmaster for fee.

3. Article Addressed to:

4a7) Article Number

DAY - FEA__ 4647 .

4b. Service Type

O Registéred O insured
E’ﬁ?tlified O cop

O Express Mail [ Return Receipt for

Merchandise




- e
PENALTY FOR PRIVATE
USE, $300

Print your name, address and ZIP Code here
[
[

UNIGN PACIFIC RAILROAD COMPANY
CONTRACTS & REAL cSTATE DEPARTMENT
1416 DODGE STREET, ROOM 1100
OMAHA, NEBRASKA 68179
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Form Approved, AVP - Law

Form 20
Audit No. 825-08
Folder No. 825-08

THIS SUPPLEMENTAL AGREEMENT is made as of the gééf‘/ day of

; 1992, by and between UNION PACIFIC RAILROAD COMPANY, a corporation
of the State of Utah, (hereinafter the Lessor) and IMPERIAL WEST CHEMICAL CO. a
Nevada corporation to be addressed at P.O. Box 696, Antioch, California 94509
(hereinafter the Lessee).

RECITALS:

By instrument dated July 14, 1986, the parties hereto or their
predecessors in interest (if any), entered into an agreement (herein the
"Basic Agreement”) identified as Audit No. 825-08, covering the
manufacturing and distribution of aluminum sulfate and oxides, storage and
handling of sulfuric acids, a hazardous commodity 1located at Trentwood,
Washington.

The parties now desire to modify the Basic Agreement by increasing the
area covered by the above mentioned lease as shown on the new Exhibit "aA"
as attached hereto and increasing the rental, this as a result of the
Railroad having had to purchase 4.4 acres from the State of Washington.

AGREEMENT:

NOW, THEREFORE, IT IS AGREED by and between the parties hereto as
follows:

Section I. ~ SUBSTITUTION OF PRINT

The print dated September 1, 1992, attached hereto as Exhibit "a",
shall be and hereby is substituted for the print dated July 15, 1985 attached
to the Basic Agreement, and from and after the effective date herein whenever
the term Premises is used in the Basic Agreement, or any amendment or supplement
thereto (if any), such reference shall be deemed to refer to the Premises as
shown on Exhibit "A", hereto attached.

Section 1II. - INCREASE IN RENTAL

Effective as of July 15, 1992, the Lessee agrees to pay to the Lessor
the sum of Fourteen Thousand Six Hundred Fifty Dollars ($14,650.00) per annum,
payable annually in advance, in lieu of the rental heretofore stipulated.

Section III. -~ PROTECTION OF FIBER OPTIC CABLE SYSTEMS

(a) Fiber optic cable systems may be buried on the Lessor’s
property. Lessee shall telephone the Lessor at 1-800-336-9193 (a 24-hour
number) to determine if fiber optic cable is buried anywhere on the
Lessor’s premises to be used by the Lessee. If it is, Lessee will
telephone the telecommunications company(ies) involved, arrange for a cable
locator, and make arrangements for relocating or other protection of the
fiber optic cable prior to beginning any work on the Lessor’s premises.

(b) In addition to the liability terms elsewhere in this Agreement,
the Lessee shall indemnify and hold the Lessor harmless against and from

Page 2 CODED
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all cost, liability, and expense whatsoever (including, without limitation,
attorney’s fees and court costs and expenses) arising out of or in any way
contributed to by any act or omission of the Lessee, its contractor, agents
and/or employees, that causes or in any way or degree contributes to (1)
any damage to or destruction of any telecommunications system by the
Lessee, and/or its contractor, agents and/or employees, on Lessor’s
property, (2) any injury to or death of any person employed by or on behalf
of any telecommunications company, and/or its contractor, agents and/or
employees, on Lessor'’s property, and/or (3) any claim or cause of action
for alleged loss of profits or revenue by, or loss of service by a customer
or user of, such telecommunication company(ies).

Section IV. -~ EFFECTIVE DATE

This Supplemental Agreement shall be effective as of July 15, 1992.
Section V. - AGREEMENT SUPPLEMENTAL

This agreement is supplemental to the Basic Agreement, as herein and
heretofore amended, and nothing herein contained shall be construed as amending

or modifying the same except as herein specifically provided.

IN WITNESS WHEREOF, the parties hereto have caused this Supplemental
Agreement to be executed as of the day and year first hereinabove written.

Witness: UNION PACIFIC RAILROAD COMPANY

By: /2

Direchz;EfgIﬁ/Operations

Witness: IMPERIAL WEST CHEMICAL CO.

x DR

Title: Ex o

Page 3
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EXHIBIT “A*

UNION PACITIC RAILROAD COMPANY
Trendwood, Spokane County, Washington
MP 10.67 - Spokane Subdivislion

Te accomnonv lagsA qoreament with.
imperial ¥est ChemicaiCompany

SCALE: P = 400’
OFFICE OF CONTRACTS & REAL ESTATE
OMAHA, NEBRASKA Dater 3-05-92

/3
REA FILE: 825-08
*LEQ@EMND «

LEASE AREA sHolellmlll-I..l-ll
UPRRCO. R/W OUTLINED...cemese vanen T —




P. J. EMANUEL - TAX DEPT - BROOMFIELD

COPY ATTACHED FOR YOUR RECORDS.
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Folder No: 825-08
Audit No:

LEASE OF PROPERTY

THIS LEASE ("Lease") is entered into on the /7tﬁ'day of
, 1995 between UNION PACIFIC RAILROAD COMPANY
and IMPERIAL WEST CHEMICAL CO., a Nevada corporation,
ss is P.0O. Box 6927 Antioch CA 94509 ("Lessee").

00
IT IS AGREED BETWEEN THE PARTIES AS FOLLOWS:

Article I. PREMISES; USE.

Lessor leases to Lessee and Lessee leases from Lessor the
premises ("Premises"), at Trentwood, Washington, as shown on the
print dated September 1, 1992 marked Exhibit A, hereto attached and
made a part hereof, subject to the provisions of this Lease and of
Exhibit B attached hereto and made a part hereof. The Premises may
be used for the manufacturing and distribution of aluminum sulfate
and oxides, storage and handling of sulfuric acids, a hazardous
commodity and purposes incidental thereto, only, and for no other
purpose.

Article II. TERM.

The term of this Lease shall commence on July 15, 1995,
and, unless sooner terminated as provided in this Lease, shall
extend for one year and thereafter shall automatically be extended
from year to year.

Article III. RENT.

A. Lessee shall pay to Lessor, in advance, rent of Fifteen
Thousand Nine Hundred Sixty-Eight Dollars ($15,968.00) per annum.
The rent shall be increased by Three percent (3%) annually,
cumulative and compounded.

B. Not more than once every three (3) years, Lessor may
redetermine the rent. In the event Lessor does redetermine the
rent, Lessor shall notify Lessee of such change.

Article IV. SPECIAL PROVISION - INSURANCE.

A. At all times during the term of this Lease, Lessee shall, at
Lessee's sole cost and expense, procure and maintain the following
insurance coverage:

General Public Liability providing bodily injury, including
death, personal injury and property damage coverage with combined
single limit of at least One Million Dollars ($ 1,000,000.00) per
occurrence and a general aggregate limit of at least One Million
Dollars ($1,000,000.00). This insurance shall provide Broad Form
Contractual Liability covering the indemnity provisions contained
in this Agreement, severability of interests, and name Lessor as an
additional insured. If coverage is purchased on a "clalms made"
basis, it shall provide for at least a three (3) BefTd &4
reporting or discovery period, which shall be 1nvoked Luna

' pato:  JUL 26 1995



)/// covering the time period of this Agreement is cancelled.

2 B. Lessee shall furnish Lessor with certificate(s) of insurance

evidencing the required coverage and, upon request, a certified
duplicate original of the policy. The insurance company issuing

- the policy shall notify Lessor, in writing, of any material

alteration including any change in the retroactive date in any
vclaims-made" policies or substantial reduction of aggregate
limits, or cancellation at least thirty (30) days prior thereto.
The insurance policy shall be written by a reputable insurance
company or companies acceptable to Lessor or with a current Best's
Insurance Guide Rating of B and Class VII or better, and which is
authorized to transact business in the state where the Premises are

located.

C. Lessee hereby waives its right of subrogation under the above
insurance policy against Lessor for payment made to or on behalf of
employees of Lessee or its agents or for loss of its owned or
leased property or. property under its care, custody and control
while on or near the Premises or any other property of Lessor.
Lessee's insurance shall be primary with respect to any insurance
carried by Lessor.

Article V. SPECIAL PROVISION - CANCELLATION.

Effective upon commencement of the term of this Lease, the
Lease dated July 14, 1986, identified as Audit No. SI82508,
together with any and all supplements and amendments, is cancelled
and superseded by this Lease, except for any rights, obligations or
liabilities arising under such prior lease before cancellation,
including any consent to conditional assignment, chattel agreement,
or consent to sublease.

_ IN WITNESS WHEREOF, the parties have executed this Lease
as of the day and year first herein written.

UNION PACIFIC RAILROAD IMPERIAL WEST CHEMICAL CO.
COMPANY

Real Estate 7Vr*l:)
' Title: /¥.5.'Jl~»;(-““‘

Note: Cancels and Supersedes Lease SI82508 Dated 7/14/86




(o]
'a Q / 2
! < Sxy .
) 'é\ ’ N - OJW g
—— 4. —— I3 AN 2| %@ LEOPOLD  ZIMPRICH
2 2| #33 .
INTERNATIONAURA OWNS o = 22'10 <
COMINCO NO. RACK g ; E’g': 0‘3
' . - . =3 ' L]
78' OF COMINCG NO. 2 g g 5 o 3.
hd 7] %*g. ®
o 2% -3
[l P\ & N c.‘
[=]
2 2
NS :
. )
JeoT = - [
' ’(! 20 -é) Z & /./' 2
: 5: 6; Qg:\ - ul "./‘
=% o AKX — -
g/o <0 \\\0 \/\/\_" L~
;S % -./“{\ ~ ‘—""/.'/R -
~ 6{ © - _/ ‘a}_/ 05190
" ‘lo__ . _/ * TO
=i 36!

[TRENTWOOD SPUR AFE 2048 (737" TR¥-3

'|STATION 6400 HB W. SIDING 903' 77X-<
STATION 7400 HB €. SIDING 901'7mx-5
FE 2763 ADD 322 TO W. SIDING

!
gWITCHING SIDING AFE 3471
l Tex-2. -

[Lag I

" LEOPOLD  ZIMPRICH

. A,
AREA = 397,225 SQ.FT 4
G./19 Rer-ea -
c.——/ -
.3
s
3
!-. -
—
»
a

NOTE: BEFORE YOU BEGIN ANY WORK, SEE
%{FREEMENT FOR FIBER OPTIC PROVISION.
v

EXHIBIT "A"
UNION PACIFIC RAILROAD COMPANY
Trentwood, Spokane County, Washington
M.P. 10.67 - Spokane Subdivision

Lease to IMPERIAL WEST CHEMICAL co. !

SCALE: 1" = 400°'

OFFICE OF CONTRACTS & REAL ESTATE
OMAHA, NE Date: April 11, 1995
Folder: 825-08

*L E G E N D *

~1@ase Area Shown .

. . . Dot Screen
|(RR) R/W Outlined .




IND LS 010195
APPROVED, LAW

EXHIBIT B
gection 1. IMPROVEMRNTS .
No improvements placed uﬁon the Premises by Lesasee shall become a part of the realty.
Section 2. RESERVATIONS AND PRIOR RIGHTS.

A) Lessor reserves to itself, its agents and contractors, the right to enter the Premises at
such times as will not unreasconably interfere with lLessee's use of the Premlises.

8} Lessor reserves (i) the exclusive right to permit third party placement of advertising signs
on the Premises, and (ii) the right to construct, maintain and operate new and existing
facilities (including, without limitation, trackage, fences, communication facilities, roadways
.and utilities) upon, over, across or under the Premises, and to grant to others such rights,
provided that Lessee's use of the Premises is not interfered with unreasonably.

C) This Lease is made subject to all outstanding rights, whether or not of record. Lessor
reserves the right to renew such outstanding rights.

Section 3. PAYMENT OF RRENT.

Rent (which includes the annual rent and all other amounts to be paid by Lessee under this
Lease) shall be paid in lawful money of the United States of America, at such place as shall be
designated by the Lessor, and without offset or deduction.

Section 4. TAXRES AND ASSESSMENTS.

A) Lessee shall pay, prior to delinquency, all taxes levied during the life of this Lease on
all personal property and improvements on the Premises not belonging to Lessor. If such taxes
are paid by Lessor, either separately or as a part of the levy on Lessor's real property, Lesgee
shall reimburse Lessor in full within thirty (30) days after rendition of Lessor's bill.

B) If the Premises are specially assessed for public improvements, the annual rent will be
automatically increased by 12% of the full assessment amount.

Section 5. WATER RIGHTS.

This Lease does not include any right to the use of water under any water right of Lessor,
or to establish any water rights except in the name of Lessor.

8ection §. CARE AND USE OF PREMISES.

A) Lessee shall use reasonable care and caution against damage or destruction to the Premises.
Lessee shall not use or permit the use of the Premises for any unlawful purpose, maintain any
nuisance, permit any waste, or use the Premises in any way that creates a hazard to persons or
property. Lessee shall keep the Premises in a safe, neat, clean and presentable condition, and
in good condition and repair. Lessee shall keep the sidewalks and public ways on the Premiges,
and the walkways appurtenant to any railroad spur track({s) on or serving the Premises, free and
clear from any substance which might create a hazard and all water flow shall be directed away
from the tracks of the Lessor.

B) Lessee shall not permit any sign on the Premises, except signs relating to Lessee's
business.

C) If any improvement on the Premises not belonging to Lessor is damaged or destroyed by fire
or other casualty, Lessee shall, within thirty (30) days after such casualty, remove all debris
resulting therefrom. If Lessee fails to do so, Lessor may remove such debris, and Lessee agrees
to reimburse Lessor for all expenses incurred within thirty (30) days after rendition of Lessor's
bill.

D) Lessee shall comply with all governmental laws, ordinances, rules, regulations and orders
relating to Lessee's use of the Premises.

Seaction 7. HAZARDOUS MATERIALS, SUBSTANCES AND WASTRS.

A) Without the prior written consent of Lessor, Lessee shall not use or permit the use of the
Premises for the generation, use, treatment, manufacture, production, storage or recycling of any
Hazardous Substances, except that Lessee may use (i) small quantities of common chemicals such as
adhesives, lubricants and cleaning fluids in order to conduct business at the Premises and (ii}
other Hazardous Substances, other than hazardous wastes as defined in the Resource Conservation
and Recovery Act, 42 U.S.C. §§ 6901, et seg., as amended ("RCRA"), that are necessary for the
conduct of Lessee's business at the Premises as specified in Article I. The consent of Lessor
may be withheld by Lessor for any reason whatsoever, and may be subject to conditions in addition
to those set forth below. It shall be the sole responsibility of Lessee to determine whether or
not a contemplated use of the Premises 1s a Hazardous Substance use.

8) In no event shall Lessee (1) release, discharge or dispose of any Hazardous Substances, (ii)
bring any hazardous wastes as defined in RCRA onto the Premises, (i1ii) install or use on the
Premises any underground storage tanks, or (iv) store any Hazardous Substances within one hundred
feet (100') of the center line of any main track.
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C} If Lessee uses or permits the use of the Premises for a Hazardous Substance use, with or
without Lessor's consent, Lessee shall furnish to Lessor copies of all permits, identification
numbers and notices issued by governmental agencies in connection with such Hazardous Substance
use, together with such other information on the Hazardous Substance use as may be requested by
Lessor. If requested by Lessor, Lessee shall cause to be performed an environmental assessgment
of the Premises upon termination of the Lease and shall furnish Lessor a copy of such report, at
Lessee's sole cost and expense.

D) Without limitation of the provisions of Section 12 of this Exhibit B, Lessee shall be
responsible for all damages, losses, costs, expenses, claims, fines and penalties related in any
manner to any Hazardous Substance use of the Premises (or any property in proximity to the
Premises) during the term of this Lease or, if longer, during Lessee's occupancy of the Premises,
regardless of Lessor's consent to such use, or any negligence, misconduct or strict liability of
any Indemnified Party (as defined in Section 12}, and including, without limitation, (i) any
diminution in the value of the Premises and/or any adjacent property of any of the Indemnified
‘Parties, and (i1i) the cost and expense of clean-up, restoration, containment, remediation,
decontamination, removal, investigation, monitoring, closure or post-closure. Notwithstanding
the foregoing, Lessee shall not be responsible for Hazardous Substances (i) existing on, in or
under the Premises prior to the earlier to occur of the commencement of the term of the Lease or
Lessee's taking occupancy of the Premises, or (ii) migrating from adjacent property not
controlled by Lessee, or (iii) placed on, in or under the Premises by any of the Indemnified
Parties; except where the Hazardous Substance is discovered by, or the contamination is
exacerbated by, any excavation or investigation undertaken by or at the behest of Lessee. Lessee
shall have the burden of proving by a preponderance of the evidence that any exceptions of the
foregoing to Lessee's responsibility for Hazardous Substances applies.

E) In addition to the other rights and remedies of Lessor under this Lease or as may be
provided by law, if Lessor reasonably determines that the Premises may have been used during the
term of this Lease or any prior lease with Lessee for all or any portion of the Premises, or are
being used for any Hazardous Substance use, with or without Lessor's consent thereto, and that a
release or other contamination may have occurred, Lessor may, at its election and at any time
during the life of this Lease or thereafter (1) cause the Premises and/or any adjacent premises
of Lessor to be tested, investigated, or monitored for the presence of any Hazardous Substance,
{11) cause any Hazardous Substance to be removed from the Premises and any adjacent lands of
Lessor, (i{iil) cause to be performed any restoration of the Premises and any adjacent lands of
Lessor, and (iv) cause to be performed any remediation of, or response to, the environmental
condition of the Premises and the adjacent lands of Lessor, as Landlord reasonably may deem
necessary or desirable, and the cost and expense thereof shall be reimbursed by Lessee to Lessor
within thirty (30) days after rendition of Lessor’s bill. In addition, Lessor may, at its
election, require Lessee, at Lessee's sole cost and expense, to perform such work, in which
event, Lessee shall promptly commence to perform and thereafter diligently prosecute to
completion such work, using one or more contractors and a supervising consulting engineer
approved in advance by Lessor.

F) For purposes of this Section 7, the term "Hazardous Substance” shall mean (i) those
substances included within the definitions of "hazardous substance", "pollutant”, "contaminant”,
or "hazardous waste", in the Comprehensive Environmental Response, Compensation and Liability Act
of 1980, 42 U.S.C. §§ 9601, et seqg., as amended or in RCRA, the requlations promulgated pursuant
to either such Act, or state laws and regulations similar to or promulgated pursuant to either
such Act, (ii) any material, waste or substance which is (A) petroleum, (B) asbestos, (C)
flammable or explosive, or (D) radioactive; and (iii) such other substances, materials and wastes
which are or become regulated or classified as hazardous or toxic under federal, state or local

law.
Section 8. UTILITIES.

A) Lessgsee will arrange and pay for all utilities and services supplied to the Premises or to

Lessee.
B) All utilities and services will be separately metered to Lessee. If not separately metered,

Lessee shall pay its proportionate share as reasonably determined by Lessor.

Section 9. LIENS.

Lessee shall not allow any liens to attach to the Premises for any services, labor or
materials furnished to the Premises or otherwise arising from Lessee's use of the Premises.
Lessor shall have the right to discharge any such liens at Lessee's expense.

8ection 10. ALTERATIONS AND IMPROVEMENTS. CLEARANCES.

A} No alterations, improvements or installations may be made on the Premises without the prior
consent of Lessor. Such consent, if given, shall be subject to the needs and requirements of the
Lessor in the operation of its Railroad and to such other conditions as Lessor determines to
impose. 1In all events such consent shall be conditioned upon strict conformance with all
applicable governmental requirements and Lessor's then-current clearance standards.

B) All alterations, improvements or installations shall be at Lessee's sole cost and expense.
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C) Lessee shall comply with Lessor's then-current clearance standards, except (i) where to do
so would cause Lessee to violate an applicable governmental requirement, or (ii) for any
improvement or device in place prior to Lessee taking possession of the Premises if such
improvement or device complied with Lessor's clearance standards at the time of its installation.
D) Any actual or implied knowledge of Lessor of a violation of the clearance requirements of
this Lease or of any governmental requirements shall not relieve Lessee of the obligation to
comply with such requirements, nor shall any consent of Lessor be deemed to be a representation
of such compliance.

Section 11, AB-IS8,

Lessee accepts the Premises in its present condition with all faults, whether patent or
latent, and without warranties or covenants, express or implied. Lessee acknowledges that Lessor
shall have no duty to maintain, repair or improve the Premises.

8ection 12. RELEASE AND INDEMNITY.

A) As a material part of the consideration for this Lease, Lessee, to the extent it may
lawfully do so, waives and releases any and all claims against Lessor for, and agrees to
indemnify, defend and hold harmless Lessor, its affiliates, and its and their officers, agents
and employees ("Indemnified Parties™) from and against, any loss, damage (including, without
limitation, punitive or consequential damages), injury, liability, claim, demand, cost or expense
{including, without limitation, attorneys' fees and court costs), fine or penalty (collectively,
"Loss™) incurred by any person (including, without limitation, Lessor, Lessee, or any employee of
Lessee) and arising from or related to (i) any use of the Premises by Lessee or any invitee or
licensee of Lessee, (1i) any act or omission of Lessee, its officers, agents, employees,
licensees or invitees, or (iii) any breach of this Lease by Lessee.

B) The foregoing release and indemnity shall apply regardless of any negligence, misconduct or
strict liability of any Indemnified Party, except that the indemnity, only, shall not apply to
any Loss caused by the sole, active and direct negligence of any Indemnified Party if the Loss
(1} was not occasioned by fire or other casualty, or (il) was not occasioned by water, including,
without limitation, water damage due to the position, location, construction or condition of any
structures or other improvements or facilities of any Indemnified Party.

C) Where applicable to the Loss, the liability provisions of any contract between Lessor and
Lessee covering the carriage of shipments or trackage serving the Premises shall govern the Loss
and shall supersede the provisions of this Section 12.

D) No provision of this Lease with respect to insurance shall limit the extent of the release
and indemnity provisions of this Section 12.

Saection 13. TERNINATION.

A) Lessor may terminate this Lease by giving Lessee notice of termination, if Lessee (i) falls
to pay rent within fifteen (15) days after the due date, or (1ii) defaults under any other
obligation of Lessee under this Lease and, after written notice is given by lessor to Lessee
specifying the default, Lessee fails either to immediately commence to cure the default, or to
complete the cure expeditiously but in all events within thirty (30) days after the default
notice is given.

B) Notwithstanding the term of this Lease set forth in Article 1I.A., Lessor or Lessee may
terminate this Lease without cause upon thirty (30) days' notice to the other party; provided,
however, that at Lessor's election, no such termination by Lessee shall be effective unless and
until Lessee has vacated and restored the Premises as required in Section 15A).

Section 14. LESSOR'S REMRDIES.

Lessor's remedies for Lessee's default are to (a) enter and take possession of the Premises,
without terminating this Lease, and relet the Premises on behalf of Lessee, collect and receive
the rent from reletting, and charge Lessee for the cost of reletting, and/or (b} terminate this
Lease as provided in Section 13 A) above and sue Lessee for damages, and/or (c) exercise such
other remedies as Lessor may have at law or in equity. Lessor may enter and take possession of
the Premises by self-help, by changing locks, if necessary, and may lock out Lessee, all without
being liable for damages.

Section 185. VACATION OF PREMISES; REMOVAL OF LESSRE'S PROPERTY.

A) Upon termination howsoever of this Lease, Lessee (i) shall have peaceably and quietly
vacated and surrendered possession of the Premises to Lessor, without Lessor giving any notice to
quit or demand for possession, and (ii) shall have removed from the Premises all structures,
property and other materials not belonging to Lessor, and restored the surface of the ground to
as good a condition as the same was in before such structures were erected, including, without
limitation, the removal of foundations, the £illing in of excavations and pits, and the removal
of debris and rubbish.
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B} If Lessee has not completed such removal and restoration within thirty (30]) days after
termination of this Lease, Lessor may, at its election, and at any time or times, (i} perform the
work and Lessee shall reimburse Legsor for the cost thereof within thirty (30} days after bill is
rendered, (ii) take title to all or any portion of such gtructures or property by giving notice
of such election to Lessee, and/or (ii1l) treat Lessee as a holdover tenant at will until such

removal and restoration is completed.

gSection 16. FIBRER OPTICS.

Lessee shall telephone Lessor at 1-800-336-9193 (a 24-hour number) to determine if fiber
optic cable is buried on the Premises. If cable 13 buried on the Premises, Lessee will telephone
the telecommunications company{ies), arrange for a cable locator, and make arrangements for
relocation or other protection of the cable. Notwithstanding compliance by Lessee with this
Section 16, the release and indemnity provisions of Section 12 above shall apply fully to any
‘damage or destruction of any telecommunications system.

gSeation 17. NOTICES.

Any notice, consent or approval to be given under this Lease shall be in writing, and
personally served, sent by reputable courier service, or sent by certified mail, postage prepaid,
return receipt requested, to Lessor at: Contracts & Real Estate Department, Room 1100, 1416
Dodge Street, Omaha, Nebraska 68179; and to Lessee at the above address, or such other address
as a party may designate in notice given to the other party. Mailed notices shall be deemed
gserved five (S5) days after deposit in the U.S. Mail. Notices which are personally served or sent
by courier service shall be deemed served upon receipt.

Section 16. ASSIRMENT. R

A) Lesgsee shall not sublease the Premises, in whole or in part, or assign, encumber or transfer
{by operation of law or otherwise) this Lease, without the prior consent of Lessor, which consent
may be denied at Lessor's sole and absolute discretion. Any purported transfer or assignment
without Lessor's consent shall be void and shall be a default by Lessee.

B) Subject to this Section 18, this Lease shall be binding upon and inure to the benefit of the
parties hereto and their respective heirs, executors, administrators, successors and assigns.

gection 19. CONDEMNATION,

1f, as reasonably determined by Lessor, the Premises cannot be used by Lessee because of a
condemnation or sale in lieu of condemnation, then this Lease shall automatically terminate.
Lessor shall be entitled to the entire award or proceeds for any total or partial condemnation or
sale in lieu thereof, including, without limitation, any award or proceeds for the value of the
leasehold estate created by this Lease. Notwithstanding the foregoing, Lessee shall have the
right to pursue recovery from the condemning authority of such compensation as may be separately
awarded to Lessee for Lessee's relocation expenses, the taking of Lessee's personal property and
fixtures, and the interruption of or damage to Lessee' business,

Section 20. ATTORNEY'S FEES.

If either party retains an attorney to enforce this Lease {(including, without limitation,
the indemnity provisions of this Lease), the prevailing party is entitled to recover reasonable
attorney's fees.

Section 21. ENTIRE AGRERMENT.
This Lease is the entire agreement between the parties, and supersedes all other oral or
written agreements between the parties pertaining to this transaction. Except for the unilateral

redetermination of annual rent as provided in Article III.A, this Lease may be amended only by a
written instrument signed by Lessor and Lessee.
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| GEL.
Mr. George Lindsay SEP 1 9 1997

Union Pacific Railroad
Contracts and Real Estate
1416 Dodge St.

WP001

Omaha, Nebraska 68179

Reference: Lease
Dear Mr. Lindsay:

Confirming our telephone conversation, Kemwater North America (formerly Imperial West Chemical
Company) plans to make a major investment in our plant on your site in Spokane. Kemwater North
America is requesting from the Union Pacific written authorization to act as representatives of the owner
of the property for the purpose of applying for the building and environmental permits necessary to
construct the new facility.

As we discussed, in February of 1996 Imperial West Chemical Company bought Kemira Chemical’s
Savannah coagulants plant and became a licensee of the Kemira technology for all of North America. At
that time we also changed our name to Kemwater North America. Ownership of the company remained
the same. I apologize for not making the request to change the name on the lease sooner.

Kemwater North Amcrica also requcsts that the lease be rencgotiated to include a longer term than onc
year. You indicated that the maximum time is currently five years. Since Kemwater is going to make a
large capital investment at this location we would like a longer-term commitment.

We will appreciate your prompt response to this request, as Kemwater would like to pour concrete by the
first part of October, due to weather considerations. I have included with this letter a plot plan of the
. proposed expansion.

Please let me know when your plans allow for your visiting the Spokane area so we can arrange to meet
you there. Thank you again for your consideration of our request.

Sincerely,
KEMWATER NORTH AMERICA

hn P. Crass )
ice President, Sales and Marketing Coe . -

-
v

cc: Michael K. Espinosa

2185 NORTH CALIFORNIA BOULEVARD, SUITE 506 * WALNUT CREEK, CALIFORNIA 94596
) (510) 280-2600 « ¢J (510) 280-4465 » & www.kemwater.com o
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Alcoa Reaches Deal to Buy Alumax For $2.8
Billion in Cash and Stock

By Chris AdamsStaff Reporter of The Wall Street Journal
March 10,1998 12:01am ET

PITTSBURGH -- Aluminum Co. of America reached an agreement to buy rival

Alumax Inc. for $2.8 billion in stock and cash, allowing it to expand its global
reach as well as its line of fabricated aluminum goods.

The deal, in which Alcoa is assuming $1 billion of Alumax debt, would unite the
world’s largest aluminum maker and the third-largest aluminum company in the
U.S., sparking what could be a stringent review of Alcoa’s expanded market share
by U.S. antitrust regulators. But if approved, the combination would give Alcoa, a
leader in the can sheet and aerospace markets, a stronger presence in
construction and transportation.

The origins for the planned acquisition go back two years, when Alumax fought off
a hostile takeover bid from another rival, Kaiser Aluminum Corp. At the time, Paul

O’Neill, Alcoa chairman and chief executive officer, said he made a friendly call to
Alumax suggesting a possible deal. "We're here if you want us to be,” Mr. O'Neill
told officials of Alumax, based in Atlanta.

Under terms of the definitive agreement announced Monday and approved by
both company’s boards, Alcoa will pay $50 a share in cash for half of Alumax’s

https://www.wsj.com/articles/SB889448712904348000
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shares outstanding. Alcoa will buy each remaining Alumax share for 0.6975 share
of Alcoa stock. Alcoa said it is intended that the shares it issues will be tax-free to
Alumax shareholders.

Alumax shares, which traded in the mid-30s for much of the past two years,
jumped on the news, ending the day at $47, up 28%, or $10.3125 from a Friday
close of $36.6875 on the New York Stock Exchange. Alcoa closed at $71.4375, down
18.75 cents. At that closing price, the stock portion of the Alcoa offer would be
worth $49.83 for each Alumax share.

Analysts generally praised the acquisition plan, which will allow the combined
company to cut costs at a time aluminum makers world-wide are watching
aluminum prices tumble. The combined company will have 1998 revenue of about
$17 billion, with 100,000 employees in 30 countries. Alcoa said it was premature
to discuss any layoffs and added that attrition could take care of future work-force
reductions.

Substantial Savings

Mr. O’Neill said for the deal to make financial sense, the combined company would
have to find at least $80 million in after-tax cost savings a year. In a conference
call, he said the savings should be "substantially more” than that, although he
didn't specify when they would kick in. He said there would be overlaps in some

management functions, in transportation costs, and in research and development.

Both companies are studying whether to build aluminum plants in the same area
of western Canada. "It’s not a big number, but I suppose we can save some money
by combining our study teams in British Columbia,” Mr. O'Neill quipped.

https://www.wsj.com/articles/SB889448712904348000
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Although the merger would bring together two aluminum giants, there will be
little in the way of overlapping product lines. While both companies produce
primary aluminum, those so-called primary aluminum ingots are further
processed into very different fabricated aluminum products.

Alcoais aleader in producing "can sheet,” which is used to make soda cans, as
well as in aluminum for the aerospace industry. Alumax isn’t a factor in those
markets, but it is strong in aluminum used in the construction business.

Further, Alcoa is a major producer of alumina, the raw material used to make
aluminum. Alumax now buys all of its alumina from Alcoa.

"There is a surprisingly small amount of overlap between the two companies,”
said R. Wayne Atwell, an analyst with Morgan Stanley, Dean Witter, Discover &
Co. "It’s almost as though they were designing themselves to be a fit someday.”

Antitrust Serutiny Expected

Even so, analysts expect the acquisition to come under tough antitrust review by
the U.S. Justice Department. Just three months ago, the Justice Department
opposed Alcoa’s plan to buy a can sheet mill from Reynolds Metals Co., saying the

transaction would let Alcoa control too much of that market. Alcoa dropped the
plan a day later.

With the Alumax acquisition, Alcoa would increase its capacity by about 28% to
more than three million metric tons of primary aluminum a year, or 15% of world-
wide capacity. In the U.S., however, Alcoa will have 40% of primary aluminum
capacity, according to Charles Bradford, an independent metals analyst.

https://www.wsj.com/articles/SB889448712904348000
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Mr. O’Neill stressed that aluminum was a world-wide market, with prices set daily
on the London Metal Exchange. He said the “idea that some of this has anything to
do with concentration in the U.S. is ludicrous,” and added that he was "very
confident the Justice Department won't find anything to haggle about.”

But "everybody also talked as though the Reynolds can sheet mill was a done
deal,” said Nick Mason, a London-based consultant with CRU International. "It
wasn’t. It was rejected. There’s no such thing as a done deal, until it is all signed,
sealed and approved.”

Daniel Roling, a Merrill Lynch analyst, agreed with Alcoa that aluminum was a
global market. But the Justice Department might not take the same view as Alcoa.
"Bill Gates thought Justice was a minor problem, too,” Mr. Roling said.

Copyright © 2021 Dow Jones & Company, Inc. All Rights Reserved
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Fax To: Fax No.

LAND LEASE APPLICATION FORM —~ UNION PACIFIC RAILROAD COMPANY

Lease in Name of: Kemiron Northwest, Inc.

If a Corporation, State of Inc_Delaware.

Other Comments Pertinent to Lessee:_ Kemiron Northwest, Inc. (“KNWTI”) is in the process of purchasing the coagulant
business from Kemwater North America Company. (“KNAC”). KNAC is the current lessee of your premises located at
Trentw Spokane County , Washington (identified by UP as Folder: 0825-08 Audit Number SI82508. KNWT intents to
continue KNAC’s business activities at said location, and KNW]1 would like to assume the aforementioned lease
contingent on the closing of the KNAC/ KNWI transaction. The tentative closing date for the KNAC, KNWI _transaction

is set for July 10/2000

Applicant Mailing Address 316 Bartow Municipal Airport, Bartow, Florida 33830

Applicant Billing Address (if different)

Name of Person to Contact Regarding this Lease J. Marker/J Hisken

Phone No_(863) 533-5990 Fax No. (863) 533-7077 E-Mail: jhisken@gte.net

Desired Effective Date; Closing date of the agreement between KNAC and KNWI,  $-2/-Ga  Chs i~

Detailed Description of Intended Use of Leased Premises. The intended use will stay the basically the same. KINWT will
continue KNAC’s operating activities at the Spokane site

List All Hazardous Materials or Petroleum Products You Will be Handling on:
Leased Premises. Aluminum and [ron Sulfates, Aluminum and Iron Chlorides, Poly Aluminum Chloride, Sulfuric Acid,

Hydrochloric Acid

Adjacent Premises; NA

Will Hazardous or Petroleum Wastes be Generated? Yes No X if Yes,

Describe

Will Improvements be Constructed on Leased Premises? Yes No X If Yes,

Describe

Will Storage Tanks Be Installed? Yes. No X If Yes,
Commodity Stored , Size , Above or Below Ground

Will Trackage be Required? Yes: X No ___If Yes, Contact the Sr. Mgr. — Track at (402) 997-3583
Note: Land Lease Does Not Include Use of Trackage

Do You Plan to Sublease to Another Party? Yes No X If Yes,
Duplicate Above Information for Sublessee and Forward With Application

Provide Location (i.e.: city, street, railroad mile post) and a Drawing of the Proposed Leased Premises With Dimensions.
Also, Depict Any Planned Improvements on the Leased Premises With Dimensions From Nearest Track.

FORWARD APPLICATION & PRINT TO:
Union Pacific Railroad Co

1800 Famam St — Attn: G. E. Lindsay, Jr.
Omaha, NE 68102 or fax: (402) 997-3601

(signature of applicant) v
(Title)__ D & 2T A2 Y
(date) e~ - ©F




N\ UNION PACIFIC RAILROAD

REAL ESTATE DEPARTMENT
INFORMATION REPORT

APPLICANT FIRM NAME: Kemiron Northwest, inc. PHONE (863) 5§33-5980
COMPLETE ADDRESS: 316 Bartow Municipal Airport, Bartow , Florida, 33830

Street Name City State Zip
BANK REFERENCE Amsouth Bank Tampa Florida (813) 226 1207

Bank Name City State Phone

ARE YOU A CURRENT FREIGHT SHIPPER WITH UNION PACIFIC RAILROAD? YES

O w~o
IF COMPANY IS LISTED WITH DUN & BRADSTREET, INSERT DUNS NUMBER

COMPLETE THIS SECTION (F APPLICANT IS A CORPORATION:

INCORPORATED IN STATE OF Delaware IS APPLICANT A SUBSIDIARY: [1 NoO [X] YES
IF YES, COMPLETE SUBSIDIARY SECTION

HAS BUSINESS EVER DECLARED BANKRUPTCY: [X] No [ YES iF YES, DATE FILED

{(Mo/Yr)
COMPLETE THIS SECTION IF APPLICANT IS A SUBSIDIARY:
PARENT NAME____Kemiron Companies, Inc. DATE OF OWNERSHIP/CONTROL July 2000

(MorYr)
COMPLETE ADDRESS: 316 Bartow Municipal Airport Bartow FL 33830
Street Name City State Zip
BUSINESS DESCRIPTION: Holding Company.
COMPLETE THIS SECTION IF APPLICANT IS A PARTNERSHIP OR ASSOCIATION:
OWNER, GENERAL PARTNER OR GUARANTOR % OWNED
RESIDENCE ADDRESS HOW LONG AT THIS ADDRESS____
Street City State Zip {Years)
HAS OWNER, GENERAL PARTNER OR GUARANTOR EVER DECLARED BANKRUPTCY: [1 NO O ves
IF YES, DATE FILED
(Maf¥r)

In order to assist us in properly evaluating your application, we require a review of your latest Financial Statements.

Please ATTACH the following Financial Statements for the Current and Prior Year:

1. Balance Sheet 2.{income or ProfitLoss Statement, 3. Cash Flow Statement (Source and Application of Funds).

plete the reverse side of this application.

TLY CONFIDENTIAL.
DATE: © -2/ ~OQ

FOR UNION PACI yS/QNLY:
Name of Field Mgf. Phone:

Rental Amt YrMo Foider Number:
[




FIRM NAME: Combined financial statements of: Kemiron, Inc. Kemiron Pacific, Inc., Kemiron North America, Inc. and
\Kemiron Trans, Inc.

BALANCE SHEET
{Rounded Actual $)
ASSETS CURRENT PRIOR LIABILITIES CURRENT PRIOR
PERIOD PERIOD PERIOD PERIOD
12131739 12/31/98
Morvn) (Moi¥r) Moivn) Morvn)
CURRENT ASSETS CURRENT LIABILITIES
Cash S $ 1,487,242 Accounts Payable $ $ 1,726,198
Accounts Receivable S $ 4,638,156 Accrued Liabilities $ $ 2,937,302
inventory S $ 464,003 Long Term Dept $ $ 3,123,965
Other Current Assets $ $ 62618 Other Current Liabitities $ $ 2,806,085
Total Currant Assets s $ 6,665,018 Yotal Current Liabilittes $
TOTAL LIABILITIES $10,563,551
EQUITY
Common Stock L $ 608,682
Treasury 8tock, etc.t S $ -25349
Retained Eamings . I, $ 5,409,733
TOTAL EQUITY S $ 6,083,087
TOTAL LIABILITIES &
TOTAL ASSETS $ $16,646,619 EQUITY S, $16,848,618

NOTE: TOTAL LIABILITIES AND EQUITY MUST EQUAL TOTAL ASSETS

Income Statement
{Rounded Actual $)

CURRENT
PERIOD PERIOD
1111899-2131/1999
Moivn) (Mo}
Revenues/Sales S $ 27,016,270
Less Depreciation 3 $
Less Other Operation Expenses 1 $
Operating Income $ $ 2,111,426
Plus Other Income $ $ 1,221,543
Less Other Expenses $ $
income Before income Tax $ $ 3,332,968
Less income Tax s 2,241,603
| I
Net s $ 1,091,368
$

Contemporaneously with the KNAC\KNWT transaction, we will form a new corporation,
Kemiron Companies, Inc. Kemiron Companies, Inc will be the parent company of Kemwater
Northwest, Inc., Kemiron, Inc. Kemiron Pacific, Inc., Kemiron North Amenica, Inc. and Kemiron
Trans, Inc. The bal sheet above is how the consolidated opening balance sheet of Kemiron
Companies, Inc ave looked like if it had been in existence on 12/31/1999

Wmmmmmndwmmmmnmmmmm
< [ TmeJEC(ZZT/F7/Dm éx"\‘ﬂ(‘go

The undersigned yEpresents the
Signed By:
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Subject: Transfer of Lease in Trentwood, Washington (Spokane County)

Dear Mr. Lindsay,

My name is Jerry Linnenbringer and | work for Kemiron. We recently purchased the business of
Kemwater North America Company which has a production facility located in on land leased from Union
Pacific Railroad.

After looking at the lease (Article VI - Special Provision - Termination) and Exhibit B, it says that Union
Pacific could terminate this agreement in 2003 on thirty (30) days notice and we have 30 days to remove
all our equipment. I'm not a lawyer..just a business man and this wording seems very harsh and one
sided to me.

We have a multi-million dollar manufacturing facility on your site with many customers (with guaranteed
supply contracts). How could we exist and maintain a viable business after the initial five (5) year term is
up in August 2003 knowing that you could force us out at any time with 30 days notice?

I know this agreement looks pretty much like "boilerplate”. Do other companies sign these type of
agreements? Am | making to big a deal of the renew and possible eviction? I'd appreciate your view.

Best regards,

Jerry Linnenbringer
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THE BURLINGTON NORTHERN AND

IN THE SUPERIOR COURT OF THE STATE OF WASIﬂNG_TON
IN AND FOR THE COUNTY OF SPOKANE

STATE OF WASHINGTON, 4 NAA AT !}_ ~
DEPARTMENT OF ECOLOGY, NO. [ VA
- vo (31202057 ¢
Plaintiff,
SUMMONS
V.

SANTA FE RAIL WAY COMPANY,

Defendant.

TO: The Burlington Northern and Santa Fe Raillway Company,
AND TO: The Clerk of the above-entitled Court:

A lawsuit has been started against you in the above-entitled court by the State of
Washington, Department of Ecology, Plaintiff.  Plaintiffs claim is stated in the written
complaint, a copy of which is served upon you with this Summons.

The parties have agreed to resolve this matter by entry of a Consent Decree. Accordingly,
this Summons shall not require the filing ot an answer.

Respectfully submitted this _‘i day of /4',:;2 { ,2001.

CHRISTINE O. GREGOIRE
Attorney General -

KEN LEDERMAN, WSBA #26515
Assistant Attorney General
Attormneyvs for Plaintiff

Department of Ecology

360) 586-4607

ATTORNEY GENERAL OF WASHINGTON
SUMMONS : Ecology Division
PO Box 40117
Olympia. WA 98304-0113
FAN (360) 586-6560
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF SPOKANE

STATE OF WASHINGTON,

DEPARTMENT OF ECOLOGY, 1?2 020 37-9

Plaintiff,
COMPLAINT

V.

THE BURLINGTON NORTHERN AND
SANTA FE RAILWAY COMPANY,

Defendant.

1. JURISDICTION

1.1 This court has jurisdiction over the parties and over the subject matter under the

Model Toxics Control Act, chapter 70.105D RCW.
II. PARTIES

2.1 Plaintiff State of Washington Department of Ecology (Ecology) is a state agency
charged with the implementation of the Model Toxics Control Act. |

22 Defendant is the Burlington Northern and Santa Fe Railway Company (BNSF)
Defendant has agreed to enter into a Consent Decree with Ecology under the Model Toxics
Control Act to remedy the release of hazardous substances on property.

II1. FACTUAL ALLEGATIONS

3.1 The Facility, referred to as Aluminum Recycling Corporation, as defined in RCW
70.105D 020(%), is located at East 3412 Wellesley Avenue, Spokane, Washington. The

Burlington Northern and Santa re Railway Company (BNSE), formerly known as Burlingta

3 ATTORNEY GENERAL OF WASHINGTON
COMPLAINT ! Ecology Division
PO Box 40117
Olympia WA 935040117
FAX (360} 386-6760
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Northern Railroad Company (BN), is the owner of the property at East 3412 Welleslev Avenue.
Spokane, Washington on which the Site is located. The Site is more particularly described in
Exhibit A of the Consent Decree that is being submitted to settle this action.

32  Ecology has determined that there has been a release or threatened release of
hazardous substances at the Facility. Ecology has further determined that this release or
threatened release requires remedial action ‘o protect human health, welfare, and the
environment; and that Defendant is a potentially liable person with respect to this Facility.

3.3 Ecology and Defendant has entered into a Consent Dectee regarding remedial
actions to be taken at the Facility.

34 The Consent Decree has been the subject of public. notice and comment under
RCW 70.105D 040(4)(a). The Consent Decree is being submitted to the court along with this
Complaint |

Ecology has determined that entry of the Consent Decree will lead to a more expeditious
cleanup of the Facility.

IV. CAUSE OF ACTION
41 Plaintiff realleges all preceding paragraphs.
42  Plaintiff alleges that the Defendant is responsible for remedial action at the

Facility pursuant to the MTCA, chapter 70.105D RCW
V. PRAYER FOR RELIEF

5.1  Ecology and BNSF request that the court sign and enter the Consent Dectee in this

| matter

52 Ecology and BNSF further request that the court retain jurisdiction to enforce the

terms of the Consent Decree

i
- 2 A\TTORNEY GENERAL OF WASHINGTON
COMPLAINT - Ecplogy Division
PO Box 40117

Olvmpia WA 983040115
FAX (360) 786-6760




Respecttully submutted this

FALUMINUM RECYCLINGVCOMPLAINT

COMPLAINT

‘.)’#’ day of /4’.9.4-51 , 2001

CHRISTINE O GREGOIRE
Attorney General

N LEDERMAN, WSBA #26515
Assistant Attorney General
Attorneys for Plaintiff

Department of Ecology

{360} 586-1607

ATTORNEY GENERAL OF WASHINGTON
Eeology Division
PO Box 40117
Clympia. WA 98504-0117
FAX (360) 386-6760
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STATE OF WASHINGTON

DEP&RH%E(T@?ECOLOGY
/_'

JI\zI PE\JDOWSKI
Program Manager
Toxics Cleanup Program

Date;

&) {Z'%{o(

THE BURLINGTON NORTHERN AND
SANTA FE RAILWAY COMPANY

Title:

Date:

DATED this __dayof

CHRISTINE O. GREGOIRE
Attorney General

e

KEN LEDERMAN, WSBA #26515
Assistant Attorney General

4/5 /01

Date:

ATTORNEY FOR THE BURLINGTON
NORTHERN AND SANTA FE
RAILWAY COMPANY

Date:

,2001.

CONSENT DECREE

26

ROYCE H. MCE
COURT COMMISSICNER

JUDGE
Spokane County Superior Court

ATTORNEY GENERAL OF WASHINGTON
Ecology Division
PG Box #0117
Olympia WA 98504-0117
FAX (360} 386-6760
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STATE OF WASHINGTION
DEPARTMENT OF ECOLOGY

FLORA GOLDSTEIN
Section Manager
Toxics Cleanup Program

Date:

THE BURLINGTON NORTHERN AND
SANTA FE RAILWAY COMPANY

WOy

Title: \/@._& Goe. \‘42«_\ Cwm‘sa—\

Date: F'-—(a._ Ao

DATED this day of

CHRISTINE O GREGOIRE
Attorney General

KEN LEDERMAN, WSBA #265153
Assistant Attorney General

Date:

ATTORNEY FOR THE BURLINGTON
NORTHERN AND SANTA FE
RAILWAY COMPANY

% )?////{/

CRAIGS TRUEBLOOD, WSBA #18357
PRESTON GATES&. ELLISLILP
Date: _ /~e § //, 2o,

. 2001

CONSENT DECREE

JUDGE
Spokane County Superior Court

ATTORNEY GENERAL OF WASHINGTON
Ecoiogy Division
PO Box 40117
Olvmpia WA 983040117
FAX (3601 3786.0760
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ORIGINAL FILED
APR 1272001

SUPERIOR COURT
: ~ SPOXANE COUNTY, WN
IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF SPOKANE

STATE OF WASHINGTON,

DEPARTMENT OF ECOLOGY, No ) 1 P QZQ§ 7 G

Plaintiff,
MOTION FOR ENTRY OF
v CONSENT DECREE AND
| MEMORANDUM IN SUPPORT OF
THE BURL INGTON NORTHERN AND MOTION

SANTA FE RAILWAY COMPANY,

Defendant.

I.  INTRODUCTION

Plaintiff, Washington State Department of Ecology (Ecology), represented by
Christine O. Gregoire, Attorney General, and Ken Lederman, Assistant Attorney General,
brings this motion seeking entry of the attached Consent Decree. This motion is based upon
the pleadings filed in this matter, including the Declaration of Ken L ederman.

IL. RELIEF REQUESTED

Ecology requests that the Court approve and enter the attached Consent Decree that
requires certain remedial actions at the Aluminum Recycling Corporation Site, a facility where
there has been a 1elease of hazardous substances Ecology also requests that the Court retain

jurisdiction over this action until the work required by the Consent Decree is completed and the

parties request a dismissal of this action

MOTION FOR ENTRY OF CONSENT ! e iy O TN

DECREE AND MEMORANDUM IN 20 Box 40117
Olympia. WA 98504-0117

SUPPORT OF MOTION FAX (360 335-6760
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HI. AUTHORITY

RCW 70.105D.030 authorizes Ecology to issue such orders as may be necessarv 1o
effectuate the purposes of the Model Toxics Control Act. chapter 70.105D RCW, and o0 enter
into consent decrees through judicial proceedings. In addition, RCW 70.105D 040(4)
authorizes the Attorney General to agree to a settlement with a potentially liable person and to
request that the settlement be entered as a consent decree in the superior court of the countyr
where a violation is alleged to have occurred.

IV. CONCLUSION

Ecology believes it is appropriate for the Court to exercise its judicial discretion and
approve the attached Consent Decree, and hereby requests that the Court enter the attached
Order.

DATED this jfi day of ,4;,,.: { ,2001.

CHRISTINE O. GREGOIRE
Attorney General

s /Z/

KEN LEDFRMAN, WSBA #26515
Assistant Attorney General
Attorneys for Plaintiff

Department of Ecology

(360) 586-4607

FALUMINUM RECYCLINGMOTION FOR ENTRY

MOTION FOR ENTIRY OF CONSENT ATTORNEY (?EE:?{EA:RVAéiagL:ASH[NGTON
DECREE AND MEMORANDUM IN PO Box 40117
Olvmpia WA 93504-0117

SUPPORT OF MOTION ot (360 3366760

{8 ]
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i S e L _ SUPERIOR COURT
SPOXANE COUNTY WX

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF SPOKANE

STATE OF WASHINGION,
DEPARTMENT OF ECOLOGY, 0 ]_ 2 t_?z\‘ ) ,; g

Plaintiff, _
DECLARATION OF KEN LEDERMAN
v. IN SUPPORT OF MOTION FOR
ENTRY OF CONSENT DECREE

THE BURLINGTON NORTHERN AND
SANTA FE RAILWAY COMPANY,

Defendant.

I, Ken Lederman, declare under penalty of perjury under the laws of the State of

Washington that the following is true and correct

I 1 am over twenty-one years of age and am competent to testify herein. The facts set

forth in this Declaration are from my personal knowledge.

2. [ am an Assistant Aftorney General assigned to represent the Washington State
Department of Ecology and the Attorney General's Office on legal matters relating to the Site in
Spokane, Washington referred to as Aluminum Recycling Corporation.

3. On behalf of Ecology and the Attorney General's Office, I took part in the

negotiations that led to the Consent Decree that is being presented to the court.

4. The Consent Decree was the subject of public notice and public comment as

required by RCW 70 105D 040(4)(a)

. DECLARATION OF KEN 1 ATTORNEY GENERALVQE‘-'_W ASHINGTON
L EDERMAN IN SUPPORT OF B e
MOTION FOR ENTRY OF CONSENT ' Olympia WA 985040117

DECREE FAX (360} $86-6760




5. LEcology has determined that the proposed remedial action will lead w0 a mo;c
expeditious cleanup of hazardous substances in compliance with cleanup standards under RCW
70 105D .030(2)(e).

DATED this 511 day of ,419,42 { , 2001, in Olympia, Washington,

e

KEN LEDEFRMAN :

F:ALUMINUM RECYCLING\KEN LEDERMAN DEC

ATTORNEY GENERAL OF WASHINGTOM

DECLARATION OF KEN 2 IENERAL OF
I EDERMAN IN SUPPORT OF 0 B 0117
MOTION FOR ENTRY OF CONSENT Olvmpiz WA 0830401 17

DECREE FAX (260) 3865760
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SRIGINAL FILED

APR 122001

SYRERIDR COURT
SPOMAHE COUNTY, N

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FORTHE COUNTY OF SPOKANE

STATE OF WASHINGTON, Q- 0R03 7~ ?
DEPARTMENT OF ECOLOGY, No OF-
Plaintiff, :
ORDER ENTERING CONSENT
v DECREE

THE BURLINGTON NORTHERN AND
SANTA FE RAILWAY COMPANY,

Defendant

Having reviewed the Consent Decree signed by the parties to this matter, the Maotion for
Entry of the Consent Decree, the Declaration of Ken I ederman, and the file herein, it is hereby
ORDERED AND ADJUDGED that the Consent Decree in this matter is entered and that

the Court shall retain }unsdlcnon over the Consent Decree to enforce its terms

DATED this_{ l "day of /4\01‘: I , 2001

OYCE 1. MOE
COURT COMMISS(C}NEQ

JUDGE
Spokane County Superior Court

' ATTORNEY GENERAL OF WASHINGTON
ORDER ENTERING CONSENT 1 Eoology Diisioa
DECREE PO Bax 40117
Obvmpia WA 983040117
FAX (360) 386-0760
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Presented by:

CHRISTINE O. GREGOIRE
Attorney General -

A

KEN LEDERMAN, WSBA #26513
Assistant Attorney General

Attorneys for Plaintiff
State of Washington
Department of Ecology
(360) 586-4607

DATED:__ ¥/5/o¢

FALUMINUM RECYCLINGWORDER ENTERENG CD

ORDER ENTERING CONSENT
DECREE

12

ATTORNEY GENERAL OF WASHINGTON
Ecology Division
PO Box 40117
Olvmpia WA 983040117
FAX (360} 386-0700
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ORIGINAL FILED

APR 12 2501

SUPERIOR CQURT
SPOKANE COUNTY, wN

2
3
4
5
6 IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF SPOKANE
7
8 || STATE OF WASHINGION,
DEPARTMENT OF ECOLOGY, NO. -
Plaintift,
10 CONSENT DECREE
V.
11
- || THE BURLINGTON NORTHERN
12 | AND SANTA FF RAILWAY
COMPANY
13 Defendant.
14
15 TABLE OF CONTENTS
16 41, INTRODUCTION ... . . ... .. .. . .~
L. JURISDICTION ... .. ... . o
17 %1 PARTIES BOUND
v, DEFINITIONS...
18 v STATEMENT OF FACIS
VI, WORK TO BE PERFORMED . e
19 4 vi1. DESIGNATED PROJECT COORDINATORS
VIII. PERFORMANCE _
20 ¢ ACCESS . e
X, SAMPLING, DATA REPORTING, AND AVAILABILITY
21 5t PROGRESS REPORTS. . e
, X RETENTION OF RECORDS
22 | x1. TRANSFER OF INTEREST IN PROPERTY
S I xav RESOLUTION OF DISPUTES .
23 I xv, AMENDMENT OF CONSENT DECRFE
XVI. EXTENSION OF SCHEDULE
24 | XVIL.  ENDANGERMENT o
< || XVIIL.  OTHER ACTIONS.. ‘.
25 xrx INDEMNIFICATION
CONSENT DECREE !

ATTORNEY GENERAL OF WASHINGTON

Ecology Division
PO Box i0117

Olympia WA 98504-0117

FAX (36G) $36-6760
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I INTRODUCTION

A In entering into this Consent Decree (Decree), the mutual objective of the
Washington State Department of Ecology (Ecology) and The Burlington Northern and Santa
Fe Railway Company (BNSF) is to provide for remedial action at a facility where there has
been a 1elease o1 threatened release of hazardous substances BNSF shall be referred to herein
as-the-“Pefendant ” This Decree 1equires the Defendant to undertake the following remedial
action(s):

(D Regrading of dross materials on the Site;
(2) Installation of a multi-media cover system according to design
specifications approved by Ecology:;
(3) Groundwater monitoring through the quarterly sampling of existing
wells; and
€y Institutional controls in the form of restiictive covenants, fences, signs,
and the maintenance of these controls.

Ecology has determined that these actions are necessary to protect public health and the
environment.

B. The Complaint in this action is being filed simultaneously with this Decree. An
answer has not been filed, and there has not been a trial on any issue of fact or law in this case.
However, the parties wish to tesolve the issues raised by Ecology's Complaint. In addition, the
parties agree that settlement of these matters without litigation is reasonable and in the public

interest and that entry of this Decree is the most appropriate means of resolving these matters.

C. In signing this Decree, Defendant agrees to its entry and agrees to be bound by
its terms.
D By entering into this Decree, the parties do not intend to discharge nonsettling

parties from any liability they may have with respect to matters alleged in the complaint. The

CONSENT DECREE 3 ATTORNEY GENERAL OF WASHINGTON

Ecology Division
PO Box 40117
Olympia, WA 98504-0117
FAX (360) 586-6760
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parties retain the right té seek reimbursement, in whole or in part, fiom any liable persons for
sums expended at the Site, including but not limited to sums expended under this Dectee.

E. This Decree shall not be constiued as proof of lability or 1esponsibility for any
releases of hazardous substances o1 cost for remedial action nor an admission of any facts;
provided, however, that the Defendant shall not challenge the jurisdiction of Ecology in any
proceeding to enforce this Decree. |

F. The Court is fully advised of the reasons for entry of this Decree, and good
cause having been shown;

IT IS HEREBY ORDERED, ADIUDGED, AND DECREED AS FOLLOWS:

IL. JURISDICTION

A This Court has jurisdiction over the subject matter and over the parties pursuant
to chapter 70 105D RCW, the Model Toxics Control Act (MTICA). _

B. Authority is conferred upon the Washington State Attorney General by RCW
70.105D.040(4)(a) to agree to a settlement with any potentially liable person if, after public
notice and hearing, Ecology finds the proposed settlement would lead to a more expeditious
cleanup of hazardous substances. RCW 70.105D.040(4)(b) requires that such a settlement. be
entered as a consent decree issued by a court of competent jurisdiction.

C. Ecology has determined that a release or threatened release of hazardous
substances has occurred at the Site that is the subject of this Decree.

D. Ecology has given notice to Defendant, as set forth in RCW 70.105D.020(16),
of Ecology's determination that the Defendant is a potentially liable petson for the Site and that
there has been a release or threatened release of hazardous substances at the Site.

E The actions to be taken pursuant to this Deciee are necessary to protect public

health, welfare, and the environment

CONSENT DECREE 4 ATTORNEY GENERAL OF WASHINGTON

Ecology Division
PO Box 40117
Olympia, WA 98504-0117
FAX (360) 586-6760
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F Defendant has agreed to undertake the actions specified in this Decree and

consents to the entry of this Decree under the MTCA.
III.  PARTIES BOUND

This Deciee shall apply to and be binding upon the signatories to this Decree (Partics),
their successors and assigns. The under signed repr‘eéentative of each party hereby certifies that
he or she is fully authorized to enter into this Deciee and to execute and legally bind such party
to comply with the Decree. Defendant agrees to undertake all actions required by the terms
and conditions of this Decree and not to contest state jurisdiction regarding this Decree. No
change in ownership or corporate status shall alter the responsibility of the Defendant under
this Decree. Defendant shall provide a copy of this Decree to all agents, contractors and
subconiractors retained to perform work required by this Decree and shall ensure that al] work
undertaken by such contractors and subcontractors will be in compliance with this Decree.

IV.  DEFINITIONS
Except for as specified herein, all definitions in WAC 173-340-200 apply to the terms in

this Decree.

A Site: The Site, 1eferred to as Aluminum Recycling Corporation, is located at
East 3412 Wellesley Avenue, Spokane, Washington. The Site is more particularly described in
Exhibit A to this Decree that is a detailed site diagram. The Site is a “facility” under RCW
70.105D 020(4). |

B. Parties: Refers to the Washington State Department of Ecology and The
Burlington Northern and Santa Fe Railway Company |

C. Defendant: Refetsto The Builington Notthern and Santa Fe Railway Company.

D. Consent Decree or Decree: Refeis to this Consent Decree and each of the

exhibits to the Decree. Al exhibits are integral and enforceable parts of this Cogsent Decree

and are hereby incorporated by reference. The terms "Consent Decree" or "Decree" shall
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include all Exhibits to the Consent Decree. In the event of a conflict between an Exhibit and
the Decree, the Dectee shall prevail
V. STATEMENT OF FACTS

Ecology makes the following finding of facts without any express o1 implied
admissions by Defendant.

1 The Butlington Northein and Santa Fe Railway Company (BNSF), formerly
known as Burlington Northern Railroad Company (BN), is the owner of the property at East
3412 Wellesley Avenue, Spokane, Washington on which the facility is located (Exhibit A,
Figure 1) “

2. Kaiser Aluminum and Chemical Corporation (Kaiser) owned or possessed
hazardous substances and arranged for disposal or treatment of the hazardous substances at the
facility.

3. Alumax Incorporated (Alumax) is the corporate successor 1o Hillyard
Aluminum Recovery Corporation, which was an operator of the facility.

4. An aluminum dross reprocessing facility was operated on'the land leased from
BN Aluminum reprocessing reportedly began at the Site in 1954 by the Hillyard Processing
Company. This company was sold to Hillyard Aluminum Recovery Corporation in 1976,
which was again sold to Aluminum Recycling Corporation in 1979, Aluminum Recycling
Cotporation operated the facility until 1987 when the property was abandoned. All three
companies operating the facility continued the same aluminum reprocessing operations.

5. The facility processed aluminum sciap materials and aluminum skim called
white dross, obtained from aluminum smelters, in a batch process. This secondary processing
of aluminum dioss involved addition of sodium and potassium chloride salts. Molten
aluminum ‘metal was extracted during the process, poured into ingots and sold. Spent dross

process waste called black dross, along with non-reprocessed white dross waste, remain on the
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Site. A total of 65,000 cubic yards of these wastes occur in piles A through R and an
abandened pit on-site (Exhibit A, Figure 2).

6 Ground water beneath the Site ocews in the Spokane Valley-Rathdium Prairie
Aquifer. In 1978 the United States Environmental Protection Agency (EPA) designated this
aquifer as a “Sole Source” Aquifer. The aquifer serves as the main drinking water supply for
approximately 400,000 people in the City and County of Spokane.

7. Ecology completed the Phase I Site Inspection Report, Aluminum Recycling

Corporation, Wellesley, Spokane, Spokane County, Washington, WAD 043005651, in

December 1987 (Phase I SI Report) to assess the hazards of the Site. Asa result of that report
the Site was evaluated thiough the Washington Ranking Method (WARM) and placed on the
Hazardous Sites List with a ranking of 2. |

8. The Phase I SI Report states that in 1955 chloride and other hazardous
substances from the dross waste had contaminated a BN (now BNSF) well near the Site.
Complaints of windblown particulates and ammonia odors generated from the Site were
reported. The occurrence of a thermite fire in the waste materials was also noted in the report.

9. In 1988, BNSF initiated a dust suppression program to stabilize piled waste
material. A fenée was also constructed by BNSF around the facility to limit Site access.

10 Environmental Management Resources, Inc. (EMR) prepared a Summary
Report BNRR Hillyard Aluminum Dross Site Spokane, Washington, for BNSF in June 1996

T'he report indicates that the dross contains high concentrations of chloride, fluoride and
nitrogen compounds The report also indicates that dross waste materials generate ammonia
gas when exposed to atmospheric moisture and water.

11. Ammonia, and the decomposition products of these dross wastes including

chloride, fluoride and nitrate, are hazardous substances as defined in RCW 70 105D.020(7)(a)

and ('7)(6)‘
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12 BNSF installed a monitoring well (MW3) in June 1997, and collected
groundwater samples from MW3 and fiom previously sampled monitoring wells. Sample

results presented in the Groundwater Sampling Report Hillyard Aluminum Dross Site

Spokane, Washington, 1997, indicate that a 1elease of hazardous substances has contaminated

groundwater with nitrate, fluoride, and chloride beneath the Site in concentrations exceeding
diinking water standards

13 In certified comrespondence dated Tuly 29, 1997, Ecology notified BNSF of the
preliminary finding of potential liability and requested comment on that finding.

14, In certified correspondence dated November 6, 1997, Ecology notified BNSF of
its status as a potentially liable person with regard to the release of hazardous substances at the
Site.

15. Correspondence from EMR (February 5, 1998) indicates that BNSI has made
numerous and ongoing efforts begihning in 1988 to find a reuse for the dross material.

16. _On November 16, 1998, Ecology and BNSF enteted into Agreed Order No.
98 TC-E105, under which BNSF conducted a remedial investigation to determine the extent of
contamination at the Site and prepared a feasibility study of remedial alternatives for the Site.

17.  In certified comrespondence dated December 10, 1998, Ecology notified Kaiser
of the preliminary finding of potential liability and requested comment on that finding.

18  In certified cotrespondence dated May 11, 1999, Ecology notified Kaiser of its
status as a potentiatly liable person with regard to the release of‘ hazardous substances at the
Site.

19 In certified correspondence dated April 5, 2000, Ecology notified the Aluminum
Company of America (Alcoa) of the preliminary finding of potential liability and requested

comment on that finding. After reviewing Alcoa’s responsive comments to the preliminary
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finding, Ecology determined that Alumax was the corporation responsible for the release of
hazardous substances at the Site

20 In certified correspondence dated April 25, 2000, Ecology notified Alumax of
1ts status as a potentially liable person with regard to the release of hazardous substances at the
Site

21, Under the Agieed Oider, BNSF submitted the Fipal Remedial

Investigation/Feasibility Study for the Hillyard Dross Site, Hast 3412 Wellesley Avenue,

Spokane, Washington (August 1999) (RVES).  The RIFS presents the results of soil,

'groundwatel and dross sampling. Ecology approved the RI/FS on Novembet 29, 1999

22, A Cleanup Action Plan was prepared for the Site by Ecology that determined
the contaminants of concern, selected the cleanup alternative, and outlined the remedial actions
to be taken.

VI.  WORK TO BE PERFORMED

This Decree contains a program designed to protect public health, welfare and the
environment from the known release, or threatened release, of hazaldous substances or
contaminants at, on, or from the Site through implementation of the Cleanup Action Plan
(Exhibit B).

1. Defendant shall implement the Cleanup Action Plan (Exhibit B).

2. Defendant shall perform all tasks and submit to Ecology all deliverables set
forth in the Scope of Work and Schedule (Exhibit C). The Scope of Woik and Schedule
(Exhibit C) will serve as a detailed description of the work elements outlined in the Cleanup
Action Plan.

3. The Engineering Design Report, Construction Plans and Specification, and
Operations and Maintenance Plan are subject to review and approval by Ecology before the

Defendant performs work under those plans. The Defendant shall incorporate Ecology’s
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comments on the drafts into the final versions of these documents. Upon approval, these
documents shall become integral and enforceable parts of this Deciee, and shall be complied
with by the Defendant.

4, Within sixty (60) days of entry of this Decree, BNSF shall record with the
Spokane County Auditor’s Office the Restrictive Covenant attached to this Decice as Exhibit
D and provide Ecology with proof of such recording

5. Defendant agrees not to perform any remedial actions outside the scope of this
Decree unless the parties agree to amend the scope of work to cover .these actions. All wotk
conducted under this decree shall be done in accordance with Ch. 173-340 WAC unless
otherwise provided herein.

VII. DESIGNATED PROJECT COORDINATORS

The project coordinator for Ecology is:

Sandra Treccani .
Department of Ecology
Fastern Regional Office

4601 N. Monroe, Suite 202
Spokane, WA 99205-1295

The project coordinator for the Defendant is:

Bruce Sheppard

The Burlington Northern And Santa Fe Railway Company
2454 Occidental Avenue, Suite 1A

Seattle, WA 98134-1451

Each project coordinator shall be responsible for overseeing the implementation of this
Decree  The Ecology project coordinator will be Ecology's designated representative at the
Site. To the maximum extent possible, communications between E‘cology and the Defendant
and all documents, including reports, approvals, and other correspondence concerning the
act.ivities performed pursuant to the terms and conditions of this Decree, shall be directed

through the project coordinators. The project coordinators may designate, in writing, working
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level staff contacts for all or portions of the implementation of the remedial work required by
this Decree  The project coordinators may agree to minor modifications to the wotk to be
performed without formal amendments to this Decree.  Minor modifications will be
documented in writing by Ecology

Any party may change its respective project coordinator Written notification shal] be
given to the other parties at least ten (10) calendar days prior to the change

VII. PERFORMANCE

All work performed pursuant to this Decree shall be under the direction and
supervision, as necessary, of a professional engineer or hydrogeologist, or equivalent, with
experience and expertise in hazardous waste site invest'igation and cleanup. Any construction
work must be under the supervision of a professional engineer. Defendant shall notify Ecology
in writing as to the identity of such engineer(s) or hydrogeologist(s), or others and of any
coniractors and subcontractors to be used in carrying out the terms of this Decree, in advance
of their involvement at the Site.

IX. ACCESS

Ecology or any Ecology authorized representatives shall have the authority to enter and
freely move about all property at/the Site at all reasonable times for the purposes of, inter alia:
inspecting records, operation logs, and contracts related to the work being performed pursuant
to this Decree; 1eviewing Defendant’s progress in carrying out the terms of this Decree;
conducting such tests or collecting such samples as Ecology may deem necessary; using a
camera, sound recording, or other documentary type equipment to record work done pursuant
to this Decree; and verifying the data submitted to Ecology by the Defendant All parties with

access to the Site pursuant to this patagraph shall comply with approved health and safety

plans
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X. SAMPLING, DATA REPORTING, AND AVAILABILITY

With respect to the implementation of this Decree, Defendant shall make the results of
all sampling, laboratory reports, and/or test results genetated by it, o1 on its behalf available to
Ecology and shall submit these tesults in accordance with Section XI of this Dectee.

In accordance with WAC 173-340-840(5), sampling data shall be submitted by the
Defendant in an electronic format agreeable to Ecology’s site coordinator. These submittals
shall be provided to Ecology in accordance with Section XI of this Decree.

If requested by Ecology, Defendant shall allow split or duplicate samples to be taken by
Ecology and/or its authorized repxésentatives of any samples collected by Defendant pursuant
to the implementation of this Decree Defendant shall notify Ecology seven (7) days n
advance of any sample collection or work activity at the Site. Ecology shall, upon request,
allow split or duplicate samples to be taken by Defendant or its authorized representative of
any samples collected by Ecology pursuant to the implementation of this Decree provided it
does not interfere with the Department's sampling. Without limitation on Ecology's 1ights
under Section TX, Ecology shall endeavor to notify Defendant priot to any sample collection
activity.

XI. PROGRESS REPORTS

Defendant shall submit to Ecology written progress reports that describe the actions
taken during the previous month to implement the requirements of this Decree. The progiess.
reports shall include the following: |

A. A list of on-site activities that have taken place during the month;

B. Detailed description of any .deviations from required tasks not otherwise
documented in project plans or amendment requests;

C Description of all deviations fiom the schedule (Exhibit C) during the current

month and'any planned deviations in the upcoming month;

CONSENT DECREE 12 ATTORNEY GENERAL OF WASHINGTON

Ecology Division
PO Box 40117
Olympia, WA 98304-0117
FAX {360) 586-6760




10
11
12
13
14
15
16
17
18
19
20
21
2
23
24
25

D For any deviations in schedule, a plan for recovering lost time and maintaining
compliance with the schedule;

E All 1aw data (including laboratory analysis) received by the Defendant during
the past month and an identification of the source of the sample; and

F. A list of deliverables for the upcoming month if different fiom the schedule

All progress reports shall be submitied monthly from the effective date of this Decree
until three (3) months after implementation of the cleanup action is completed Thereafter,
Defendant shall submit progress reports annually. All progress reports shall be submitted by
the tenth (10) day of the month in which they are due after the effective date of this Decree.
Progress reports shall be sent to Ecology’s project coordinator by facsimile and first class U.S.
mail. Unless otherwise specified, any other documents submitted pursuant to this Decree shall
be sent by certified mail, return receipt requested, to Ecology's project coordinator

XII. RETENTION OF RECORDS

Defendant shall preserve, during the pendency of this Decree and for ten (10) years
from the date this Decree is no longer in effect as provided in_Section XXV, all 1ecords,
reports, documents, and underlying data in its possession relevant to the implementation of this
Decree and shall insert in contracts with project contractors and subcontractors a similar record
retention requirement. Upon request of Ecology, Defendant shall make all non-archived
records available to Ecology and allow access for review. All archived records shall be made
available to Ecology within a reasonable period of time.

XIII. TRANSFER OF INTEREST IN PROPERTY

No voluntary or involuntary conveyance o1 relinquishment of title, easement, leasehold,
or other interest held by a Defendant in any portion of the Site shall be consummated without
provision for continued operation and maintenance of any containment system, treatment

system, and monitoring system installed or implemented pursuant to this Decree.
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Prior to tiansfer of any legal or equitable interest in all or any portion of the property,
and during the effective period of this Decree, Defendant shall serve a copy of this Deciee
upon any prospective purchaser, lessee, transferee, assignee, or other successor in interest of
the property; and, at least thirty (30) days prior to any transfer, Defendant shall notify Ecology
of said contemplated transfer. ‘

XIV. RESOLUTION OF DISPUTES

A. In the cvent a dispute arises as to an appioval, disapproval, proposed
modification or other decision or action by Ecology's project coordinator, the parties shall
utilize the dispute resolution procedure sét forth below.

(1)  Upon receipt of the Ecology project coordinator's decision, the
Defendant has fourteen (14) days within which to notify Ecology's project coordinator of their
objection to the decision.

) The parties’ project coordinators shall then confer in an effort to resolve
the dispute If the project coordinators cannot 1esolve the dispute within fourteen (14) days,
Ecology's project coordinator shall issue a written decision.

(3) Defendant may then rtequest Ecology management review of the
decision. This request shall be submitted in writing to the Toxics Cleanup Program Managei
within seven (7) days of receipt of Ecology's project coordinator's decision.

(4) Ecology's Program Manager shall conduct a review of the dispute and
shall issue a written decision regarding the dispute ﬁithin thirty (30) days of the Defendant’s
request for review. The Program Manager's decision shall be Ecology's final decision on the
disputed matter

B If Ecology's final written decision is unacceptable to Defendant, Defendant has
the right to submit the dispute to the Court for resolution. The parties agree that one judge

should retain jurisdiction over this case and shall, as necessary, resolve any dispute arising
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under this Decree  In the event Defendant presents an issue to the Court for review, the Court
shall review the action o1 decision of Ecology on the basis of whether such action or decision
was arbitrary and capricious and render a decision based on such standard of review.

C The parties agree to only utilize the dispute resolution process in good faith and
agree to expedite, to the extent possible, the dispute 1esolution process whenever it is used.
Where either party utilizes the dispute resolution process in bad faith o1 for purposes of delay,
the other party may seek sanctions,

Implementation of these dispute resolution procedures shall not provide a basis for
delay of any activities required in this Decree, unless Ecology agrees in writing to a schedule
extension or the Court so orders

XV.  AMENDMENT OF CONSENT DECREE

This Dectee may only be amended by a written stipulation among the parties to this
Dectee that is entered by the Court or by order of the Court Such amendment shall become
effective upon entry by the Court. Agieement to amend shall not be unreasonably withheld by
aﬁy patty to the Decree.

Defendant shall submit any request for an amendment to Ecology for approval.
Ecology shall indicate its approval or disapproval in a timely manner after the request for
amendment is received. If the amendment to the Decree is substantial, Ecology will provide
public notice and opportunity for comment. Reasons for the disapproval shall be stated in
writing. If Ecology does not agtee 1o any proposed amendment, the disagreement may be
addressed through the dispute resolution procedures described in Section XIV of this Decree.

XVI. EXTENSION OF SCHEDULE

A An extension of schedule shall be granted only when a request for an extension

is submitted in a timely fashion, generally at least thirty (30) days prior to expiration of the

deadline for which the extension is requested, and good cause exists for granting the extension
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All extensions shall be requested in writing. The request shall specify the 1eason(s) the
extension is needed.

An extension shall only be granted for such period of time as Ecology determines is
reasonable under the circumstances. A requested extension shall not be effective until
approved by Ecology or the Court. Ecology shall act upon any written request for extension in
a timely fashion. It shall ﬁot be necessary to formally amend this Decree pursuant to Section
XV when a schedule extension is granted.

B. The burden shall be on the Defendant to demonstrate to the satisfaction of
Ecology that the request for such extension has been submitted in a timely fashion and that
good cause exists for granting the extension. Good cause includes, but is not limited to, the
following.

(1) Circumstances beyond the reasonable control and despite the due
diligence of Defendant including delays caused by unrelated third parties or Ecology, such as
(but not limited to) delays by Ecology in reviewing, approving, or modifying documents
submitted by Defendant; o1

(2) Acts of God, including fire, flood, blizzard; extreme temperatures,
storm, or other unavoidable casﬁalty; or

(3) Endangerment as described in Section XVII.

However, neither increased costs of performance of the terms of the Decree nor
changed economic circumstances shall be considered circumstances beyond the reasonable
control of Defendant.

C. Ecology may extend the schedule for a period not to exceed ninety (90) days,
except where an extension is needed as a result of:

(1) Delays in the issuance of a necessary permit which was applied for in a

timely manner; o1
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(2) Other circumstances deemed exceptional or extraotdinary by Ecology;
o1
(3)  Endangerment as described in Section XVII.

Ecology shall give Defendant written notification in a timely fashion of any extensions

granted pursuant to this Decree.
XVII. ENDANGERMENT

In the event Ecology determines that activities implementing or in noncompliance with
this Deciee, or any other citcumstances or activities, are creating o1 have the potential to create
a danger to the health or welfare of the people on the Site o1 in the surrounding area or to the
envitonment, Ecology may order Defendant to stop further implementation of this Decree for
such period of time as needed to abate the danger or may petition the Court for an order as
appropriate. During any stoppage of work under this section, the dbligations of Defendant
with respect to the work under this Dectce which ié ordered to be stopped shall be suspended
and the time periods for performance of that work, as well as the time périod for any other
work dependent upon the work which is stopped, shall be extended, pursuant to Section XVi of
this Decree, for such period of time as Ecology determines is reasonable under the
circumstances. |

In thé event Defenda_nt determines that activities undertaken in furtherance of this
Decree or any other circumstances or activities are creating an endangerment to the people on
the Site or in the surrounding area or to the environment, Defendant may stop implementation
of this Decrec for such period of time necessary for Ecology to evaluate the situation and
determine whether Defendant should proceed with implementation of the Decree or whether
the work stoppage should be continued until the danger is abated Defendant shall notify
Ecology's project coordinator as soon as possible, but no later than twenty-four (24) hours after

such stoppage of work, and thereafter provide Ecology with documentation of the basis for the
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wotk stoppage. If Ecology disagrees with the Defendant’s determination, it may order
Defendant to resume implementation of this Decree If Ecology concwts with the work
stoppage, the Defendant’s obligations shall be suspended and the time period for performance
of that work, as well as the time period for any other work dependent upon the work which was
stopped, shall be extended, pursuant to Section XVI of this Decree, for such period of time as
Ecology determines is teasonable under the circumstances. Any disagreements pursuant to the
clause shall be resolved through the dispute resolution procedures in Section XIV.
XVIIL. OTHER ACTIONS

Ecology reserves its rights to institute remedial action(s) at the Site and subsequently
pursue cost 1ecovery, and Ecology teserves its tights to issue orders and/or penalties o1 take
any other enforcement action pursuant to available statutory authority under the following
circumstances:

1. Where Defendant fails, éfter notice, to comply with any requirement of this
Decree;

2. In the event or upon the discovery of a i'elease or threatened release not
addressed by this Decree;

3 Upon Ecology's determination that action beyond the terms of this Decree is
necessary to abate an emergency situation which threatens public health or welfare or the
environment; or

4. Upon the occurrence or discovery of a situation beyond the scope of this Decree
as to which Ecology would be empowered to perform any remedial action o1 to issue an order
and/or penalty, or to take any other enforcement action This Deciee is limited in scope to the
geographic Site described in Exhibit A and to those contaminants that Ecology knows to be at

the Site when this Decree is entered.
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Ecology reserves all rights regarding the injury to, destruction of, o1 loss of natural
1esources resulting from the telease or threatened release of hazardous substances from the
Aluminum Recycling Corporation Site

Ecology reserves the right to take any enforcement action whatsoever, including a cost

recovery action, against potentially liable persons not party to this Decree

XiX. INDEMNIFICATION

Defendant agrees to indemnify and save and hold the Staté of Washington, its
employees, and agents harmless from any and all claims or causes of action for death or
injuries to persons or for loss or damage to property arising from or on account of acts or
omissions of Defendant, its officers, employees, agents, or contractors in entering into and
implementing this Decree. However, the Defendant shall not indemnify the State of
Wéshington nor save not hold its employees and agents harmless from any claims or causes of
action arising out of the negligent acts or omissions of the State of Washington, or the
employees or agents of the State, in implementing the activities pursuant to this Decree

- XX. COMPLIANCE WITH APPLICABLE LAWS

A All actions cartied out by Defendant pursuant to this Decree shall be done in
accordance with all applicable federal, state, and local requitements, including requirements to
obtain necessary permits, except as provided in paragraph B of this section.

B. Pursuant to RCW 70.105D.090(1), the substantive requirements of chapters
7094, 70.95, 70 105, 75 20, 90.48, and 90.58 RCW and of any laws requiring or authorizing
local government permits or approvals for the remedial action under this Decree that arc
known to be applicable at the time of entry of the Decree have been included in Exhibit B, the
Cleanup Action Plan, and are binding and enforceable requirements of the Decree. Defendant

has a continuing obligation to determine whethe: additional permits or approvals addressed in
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RCW 70.105D.090(1) would otherwise be required for the remedial action under this Decree
In the event either Defendant or Ecology determines that additional permits or approvals
addressed in RCW 70.105D 090(1) would otherwise be requited for the rcmedial action under
this Decree, it shall promptly notify the other party of this determination Ecology shall
determine WhetHEI Ecology or Defendant shall be tesponsible to contact the appropriate state
and/or local agencies. If Ecology so requires, Defendant shall promptly consult with the
appropriate state and/or local agencies and provide Ecology with written documentation from
those agencies of the substantive requirements those agencies believe are applicable to the
remedial action. Ecology shall make the final determination on the additional substantive
requirements that must be fnet by Defendant and on how Defendant must meet those
requirements. Ecology shall inform Defendant in writing of these requirements. Once
established by Ecology, the additional requitements shall be enforceable requirements of this .
Decree. Defendant shall not begin or continue the remedial action potentially subject to the
additional requirements until Ecology makes its final determination.

Ecology shall ensure that notice and opportunity for comment is provided to the public
and appropriate agencies prior to establishing the substantive requirements under this section.

C. | Pursuant to RCW 70.105]:).090(2),' in the event Ecology determines that the
exemption from complying with the procedural requirements of the. 1aws referenced in RCW
70.105D.090(1) would result in the loss of approval fiom a fedetal aéency which is necessary
for the State to administer any federal law, the exemption shall not apply and the Defendant
shall comply with both the procedural and substantive requirements of the laws referenced in
RCW 70.105D.090(]), including any requirements to obtain permits.

XXI. REMEDIAL AND INVESTIGATIVE COSTS
The Defendant agrees to pay costs incurred by Ecology pursuant to this Dectee. These

costs shall include work performed by Ecology or its contractors fo1, or on, the Site under Ch.
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70 105D RCW both prior to and subsequent to the issuance of this Decree for investigations,
remedial actions, and Decree preparation, negotiations, oversight and administiation Ecology
costs shall include costs of direct activities and support costs of direct activities as defined in
WAC 173-340-550(2). The Defendant agrees to pay the required amount within ninety (90)
days of 1eceiving from Ecology an itemized statement of costs that includes a summary of
costs incurred, an identification of involved staff, and the amount of time spent by involved
staff members on the prbject‘. A general statement of work performed will be provided upor,
request. Itemized statements shall be prepared quarterly. Failure to pay Ecology's costs within
ninety (90) days of receipt of the itemized staternent will result in intetest charges |
XXII. IMPLEMENTATION OF REMEDIAL AC TION

If Ecology determines that Defendant has failed without good cause to implement the
remedial action, Ecology may, after notice to Defendant, perform any or ail portions of the
remedial action that remain incomplete. If Ecology performs all or portions of the remedial
action because of the Defendant’s failure to comply with its obl_igations under this Decree,
Defendant shall reimbuise Ecology for the costs of doing such work in accordance with
Section XXI, provided that Defendant is not obligated under this section to reimbur.‘se Ecology
for costs incurred for work inconsistent with or beyond the scope of this Decree.

XXIIT. FIVE YEAR REVIEW

As remedial action, including ground water monitoring, continues at the Site, the
parties agree to review the progress of remedial action at the Site, and to review the data
accumulated as a result of site monitoring as often as is necessary and approptiate under the
circumstances, At least every five years the parties shall meet to discuss the status of the Site
and the need, if any, of further remedial action at the Site. Ecology reserves the right to require
further remedial action at the Site under appropriate circumstances. This provision shall

remain in effect for the duration of the Decree.
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XXIV. PUBLIC PARTICIPATION

Fcology shall maintain the responsibility for public participation at the Site  However,
Defendant shall cooperate with Ecology and, if agreed to by Ecology, shall:

A. Piepare diafts of public notices and fact sheets at important stages of the
remedial action, such as the submission of work plans, Remedial Investigation/Feasibility
Study reports and engineering design reports. FEcology will finalize (including editing if
necessary) and distribute such fact sheets and prepare and distribute public notices of Ecology's
presentations and meetings;

B. Notify Ecology's project coordinator prior to the preparation of all press releases
and fact sheets, and before major meetings with the interested public and local govemnments.
Likewise, Ecology shall notify Defendant prior to the issuance of all press releases and fact
sheets, and before major meetings with the intérested_ public and local governments;

C. Palticipate in public presentations on the progress of the remedial action at the
Site. Participation may be through attendance at public meetings to assist in answering
questions, o1 as a piesenter;

D. In cooperation with Ecology, arrange and/ot continue information repositories
to be located at the Hillyard Branch of Spokane Public Library at 4005 N. Cook St Spokane
WA and Ecology's Eastern Regional Office at 4601 N. Monroe, Spokane WA. At a minimum,
copies of all public notices, fact sheets, and press releases; all quality assured ground water,
surface water, soil sediment, and ait monitoring data; remedial actions plans, supplemental
remedial planning documents, and all other similar documents relating to performance of the

remedial action required by this Decree shall be promptly placed in these repositories.
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XXV, DURATION OF DECREE

This Decree shall remain in effect and the remedial program desciibed in the Decree
shall be maintained and continued until the Defendant has received wiitten notification from
Ecology that the requirements of this Decree have been satisfactorily completed

XXVI. CLAIMS AGAINST THE STATE

Defendant hereby agrees that it will not seek to recover any costs accrued in
implementing the 1emedial action requited by this Decree from the State of Washington or any
of its agencies; and further, that the Defendant will make no claim against the State Toxics
Control Account or any Local Toxics Control Account for any costs incurred in tmplementing
this Decree. Except as provided above, however, Defendant expressly reserves its right to seek
to recover any costs incurred in implementing this Decree from any other potentially liable
person.

XXVIL COVENANT NOT TO SUE / REOPENERS

A In consideration of the Defendant’s compliance with the terms and conditions of

this Decree, Ecology agrees that compliance with this Decree shall stand in lieu of any and all

'administrative, legal, and equitable remedies and enforcement actions available to the State

against the Defendant 1egarding all matters within the scope of this Decree.

B. Reopeners:  In the following circumstances, Ecology may exercise its full
legal authority to address releases of hazardous substances at the Site, notwithstaﬁding the
Covenant Not To Sue set forth above:

(1) In the event Defendant fails to comply with the terms and conditions of
this Decree, including all Exhibits, and after written notice of non-compliance, such failure is
not cured by Defendant within thirty (30) days of receipt of notice of non-compliance.

(2) In the event factors not known at the time of entry of this Decree and not

disclosed to Ecology are discovered and such factors present a previously unknown threat to
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human health or the environment and are not addressed by the Cleanup Action Plan, attached
hereto as Exhibit B.
(3) Upon Ecology’s determination that actions beyond the terms of this
Decree ate necessary to abate an emergency or éndangermen’[ situation which thicatens public
health, welfare, or the environment.
(4)  In the event that the results of groundwater monitoring indicate that
cleanup standards are being exceeded.
C. Applicability: The Covenant Not To Sue set forth above shall have no
applicability whatsoever to:
(D Criminal Liability;
(2) Actions against PLP’s who are not parties to this Decree;
(3)  Liability for damages for injury té, destruction of, or loss of natural
resources;
%) Determinations puisuant to 'groundwater monitoring that show that
cleanup levels are being exceeded.
D. Ecology retains all of its legal and equitable rights against all persons except as
otherwise provided in this Decree. | |

XXVIIIL. CONTRIBUTION PROTECTION

With regard to claims for contribution against the Defendant, the parties intend that the
Defendant will obtain protection against claims for contribution for matters addressed in this

Decree pursuant to RCW 70 105D 040(4)(d)
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XXIX. EFFECTIVE DATE

Ihis Decree is effective upon the date it is entered by the Court

XXX. PUBLIC NOTICE AND WITHDRAWAL OF CONSENT

This Dectee has been the subject of public notice and comment under RCW
70.105D 040(4)(a). As a result of this process, Ecology has found that this Decree will lead to
a more expeditious clea_nup of hazardous substances at the Site.

If the Court withholds or withdraws its consent to this Decree, it shall be null and void
at the option of any party and the accompanying Complaint shall be dismissed without costs

and without prejudice. In such an event, no party shall be bound by the requirements of this

Decree,
CONSENT DECREE 25 ATTORNEY GENERAL OF WASHINGTON
] Ecclogy Division
PO Box 40117

Olympia WA 98504-0117
FAX (360) 586-6750
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1.0 INTRODUCTION

This report presents Ecology’s selected cleanup action for the Aluminum Recycling
Corporation (Site), located at East 3412 Wellesley Avenue, Spokane, Washington (figure
1}. This Draft Cleanup Action Plan (DCAP) is required as patt of the site cleanup
process established by Washington State Department of Ecology (Ecology) under
Ch.70.105D RCW Model Toxics Control Act (MTCA). The cleanup action decision is
based on the Phase I Remedial Investigation/Feasibility Study (RI/FS) conducted by
Environmental Management Resources (EMR) on behalf of Burlington Northern Santa
Fe Railway (BNSF), the potentially liable person (PLP).

This cleanup action plan will outline the following:

»  The history of operations, ownership, and disposal activities at the Site;

= The nature and extent of contamination as presented in the RI;

» [stablish cleanup levels for the Site that are protective of human health and the
environment; and

= Determine the appropriate remediation strategy.

1.1 DECLARATION

Ecology has selected this remedy because it will be protective of human health and the
environment, Furthermore, the selected remedy is consistent with the preference of the
State of Washington as stated in RCW 70.105D.030(1)(b) for permanent solutions.

1.2 APPLICABILITY

Cleanup levels specified in this cleanup action plan are applicable only to the Aluminum
Recycling Corporation Site. They were developed as a part of an overall remediation
process under Ecology oversight using the authority of MTCA, and should not be
considered as setting precedents for other sites.

1.3 ADMINISTRATIVE RECORD

The documents used to make the decisions discussed in this cleanup action plan are on
file in the administrative record for the Site. These documents are listed in the reference
section. Ihe administrative record for the Site is available for public review by
appointment at Ecology’s Eastern Regional Office, located at N 4601 Monroe Stieet,
Spokane, WA 99205-1295.

2.0 SITE BACKGROUND

The information presented in this section was provided by historical site documents and
BNSF or their consultants.
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21 SiTE HISTORY

The eight-acre Site was initially used as a gravel pit for an asphalt plant. Hillyard
Processing Corporation leased the Site fiom BNSF in 1954 to operate an aluminum
reprocessing facility using scrap aluminum and aluminum dross. A new lessee renamed
the company in 1976 to Hillyard Aluminum Recovery Corporation, which continued the
same operations That company was then was sold to Aluminum Recycling Cotpozation
in 1979. In 1987, the property was abandoned by all lessees with an estimated 65,000
cubic yards of dross material remaining on-site. BNSF still retained ownership of the
property thioughout that timeframe.

The facility processed white dross, which was composed of aluminum skim and other
materials derived from primary smelting operations. White dross contains various
oxides, aluminum metal, carbides, and nitrides. This white dross was treated in the
secondary recycling plant through a batch process which, through the addition of salts,
cryolite, and heat, separated out the molten aluminum metal. The metal was cast nto
ingots and sold  The resulting residue after the secondary treatment was high salt black
dross. This material was deposited on-site in various waste piles and in the former gravel
pit. Also, a volume of semi-processed white dross remained on-site.

Between 1979 and 1983, several complaints were made to the City about wind blown
partlculates and ammonia odors, caused when the dioss became wet, Smoke and
ammonia fumes were also generated by a fire in 1979 caused by heat from a metal oxide
reaction. In August 1988, a polyvinyl acetate/wood fiber solution called Matloc was
applied to the piles as part of a dust suppression and site characterization program by
BNSE. The product forms a thin film on the surface of the piles and controls dust.

2.2 SITE INVESTIGATIONS

On July 17, 1985, the Department of Ecology completed a Preliminary Assessment (PA)
of the property, and recommended that dust and fumes be controlled, the dross materials
be appropriately disposed of, and local water supply wells be sampled to ensure they
hadn’t been contaminated. Through an agreement with the Environmental Protection
Agency, Ecology then followed up with a Preliminary Assessment/Site Inspection
(PA/SI) on October 13, 1987 These investigations were limited to surficial examination
and sampling of the piles. The PA/SI Phase I Site Inspection Report concluded that the
Site was potentially contaminated with hazardous substances. No dangerous waste
designation was completed at that time. The City of Spokane also requested
improvements in dust suppression and site security.

Tn 1988, BNSF performed a Site characterization study. Samples of the dross were
collected from deeper within the piles, groundwater samples were collected fiom under
the piles through soil borings, and the Matloc was applied to the dross surface  Although
it ultimately breaks down under ultraviolet radiation, the Marloc was estimated to remain
effective for a minimum of two years. An eight-foot high chain link fence was also
installed around the dross piles and former gravel pit
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In 1989, Chemical Processors, Inc {Chempro) conducted a stabilization and
characterization study on the Site for BNSF. Their 1esults showed that about 95% of the
dross on-site could be considered a dangerous waste under Washington State regulations
due to high concentrations of chloride, fluoride, and nitrate. Also, groundwater undex the
dross piles contained chloride, fluoride, and nitiate at levels exceeding state drinking
water standards

In August of 1991, a Site 1anking was completed by Ecology using the Washington
Ranking Method (WARM); the Site received a rank of 2 on a scale of 1 to 5, with 1
1epresenting the greatest threat to human health and the environment

In June of 1996, EMR produced a Summary Report which reviewed the information and
data generated through previous work, and provided information on the physical and
chemical properties of the dross. These results contradicted the woik of Chempro,
indicating that the dross was not a dangerous waste according to bioassay testing and that
the remaining salts were encapsulated in the dross, limiting their ability to be leached.

A Work Plan for a remedial investigation at the Site was completed by EMR on behalf of
BNSF in August of 1998 An agreed order was then signed between BNSF and Ecology
on November 16, 1998, implementing the Work Plan. BNSF began the Remedial '
Investigation/Feasibility Study (RI/FS) of the Site to determine the nature and extent of
contamination at the Site and suggest potential cleanup actions. The RI/FS was
completed and finalized after public comment in November of 1999.

2.3 PHvYSICAL SITE CHARACTERISTICS
231 Hydrogeology

Geology in the vicinity of the Site consists of Columbia basalts overlain by Quaternary
flood deposits. The flood deposits are composed of poorly sorted bouidets, cobbles,
gravel and sand - The coarse nature of the deposits results in very high permeabilities.
Depth to bedrock below the Site ranges ftom 250-300 feet below ground surface. (EMR,
1999)

The Site overlies the Spokane Valley Rathdrum Prairie Aquifer, which is the sole source
of water for almost 400,000 people in the greater Spokane area. The aquifer flows from
Northern Idaho to the west and southwest down the Spokane Valley at an estimated 1ate
of 60 to 90 f/day. In the area of the Site, the flow divides atound a protrusion of basalt at
Fivemile Prairie and flows to the northwest through the Hillyard Trough The flow rate
in this region is about 46 ft/day Depth to groundwatet at the Site is approximately 178
feet below ground surface.

232  Aluminum Dross

The dross varies in composition and texture across the Site, but generally appears daik to
medium gray in color with a coarse sandy texture. Many piles have larger conglomerates
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of material which can be as laige as boulders Below the leached surface layet, the dross
is often a pirkish brown color with streaks of red, black, or green from metallic oxides.
These interior portions of the piles are often moist with a distinct ammonia odor  Some
piles contain irregularly shaped nodules of aluminum metal. Within the pit, the dross is
dark gray to black in color and is found consolidated into a dense, sandstone-like mass.

3.0 NATURE AND EXTENT OF CONTAMINATION
3.1 ALUMINUM DROSS

The aluminum dross is the source material for contaminants in groundwater and soils at
the Site. Approximately 65,000 cubic yards of dross are present on-site in the form of
large piles and deposits within the 20-ft deep gravel pit (figure 2) The dross has been the
subject of numerous physical and chemical investigations to determine its characteristics.
Several different laboratories tested the dross for its composition of chloride, fluotide,
nitrite, nitrate, phosphate, and sulfate. In addition, sodium, potassium, and certain metals
were tested to determine potential reuses of the material. Results indicated that the dross
contained about 5 6% aluminum metal The results from two different labs showed
maximum concentrations of 104,000 ppm and 57,000 ppm chloride, and 375 ppm and
6400 ppm fluoride. The differences are attributed to the inhomogeneous nature of the
material and lab differences. Samples were also crushed in varying degrees and tested to
determine the quantities of leachable metals only. No metals were detected in the
leachate.

Aluminum dross samples were collected from five soil borings on and around the piles,
and four test pits in the old gravel pit as a part of the RI investigation (figure 2). The
concentrations of chloride, fluoride, nitrate, ammonia, and various metals were measured,
and leaching tests were performed on intact samples.

32 SOILS

Soil was also sampled as part of the RI/FS investigation. Samples wete taken along with
the dross from the same botings and test pits. The maximum depth of soil samples was
five feet below the soil/dross interface at each sample location With the exception of
chloride, concentrations were generally lower in the soils than in the dioss. The presence
of these contaminants in soil is due to the downward leaching of contaminants through
the dross piles. Leaching has occutred throughout the lifetime of the piles, and does
continue to occur,

33 GROUNDWATER

Groundwater beneath the Site is contaminated through the leaching of contaminants as a
result of precipitation and runoff through the dross piles and soil. The groundwater
contains chloride, fluoride, and nitrate at concentrations above cleanup levels Maximum
concentrations measured in investigations prior to and during the RI were 1400 ppm
chloride, 14 ppm fluoride, and 83 ppm nitrate  Figure 3 shows the distribution of

Uy
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chloride in groundwater. Because chloride is a conservative fracer, it is expected to move
readily in groudwater and 1epresents the maximum extent groundwater contamination
might occur  Therefore, other parameters ate not plotted but are assumed to have the
same general pattern of distribution.

34 R1sxs 10 HUMAN HEALTH AND THE ENVIRONMENT

The Spokane Valley-Rathdium Prairie Aquifer is the drinking water supply for the
greater Spokane area. Sampling has shown that the aquifer has been impacted by
contaminants fiom the Site. Consumers of drinking water from the aquifer may
potentially be exposed to these contaminants via ingestion or direct contact.

Both soil and dross pose a tisk to potential on-site populations (workers, trespassers) and
off-site populations (residents, passersby). These populations may be exposed to these
media through accidental ingestion, inhalation or dermal contact. Air quality has also
been impacted in the past through the generation of dust and ammonia from the piles

The Site is located in an area adjacent to commercial and residential properties.

Although currently managed through fencing and the Marloc, these controls are only
temporary and need to be permanently addressed.

4.0 CLEANUP STANDARDS

A requirement of MTCA (WAC 173-340) is the establishment of cleanup standards for
individual sites. Cleanup standards are comprised of cleanup levels and the point of
compliance. Cleanup level development involves the selection of indicator hazardous
substances which meet the criteria of WAC 173-340-720 through 173-340-760. Cleanup
levels are based on the concentrations of those indicator substances above which human
health and the environment are threatened. Those concentiations are determined using
risk-based exposure equations defined in MICA (WAC 173-340-720 through 173-340-
760). Three methods are available for establishing site-specific cleanup levels: Method
A, Method B, and Method C. Method A is used for routine sites o1 sites that involve
relatively few hazardous substances which have available numerical levels in the Method
A tables of MTCA. Method B is the standard method for determining cleanup levels and
is applicable to all sites. Method C is a conditional method used when a cleanup level
under Method A or B is technically impossible to achieve or may cause greater
environmental harm. Method C may also be applied to qualifying industiial properties.
The point of compliance is then established as the location where the cleanup levels must
be achieved before the Site is no longer considered a threat to human health and the
environment.

4.1 CLEANUP LEVELS

MTCA defines the factors used to determine whether a substance should be retained as an
indicator for the Site. When defining cleanup levels at a site contaminated with several
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hazardous substances, Ecology may eliminate fiom consideration those contaminants that
contribute a small percentage of the overall thieat to human health and the environment
WAC 173-340-708(2)(b) outlines that a substance may be eliminated fiom consideration
based on:

e The fiequency of detection. If a compound is detected at a frequency of 5%
or less, it may be appropriate to eliminate it;

o The concentration of the substance. Substances with concentrations
marginally above their cleanup standards may not be important in
considerations of overall hazard and risk;

o The toxicity of the substance. It may be suitable to delete substances of low
toxicity;

¢ Lnvironmental fate. Substances that readily degiade in the environment may
not be of importance to overall hazard or tisk. Conversely, those with highly-
toxic degradation products should be included in an analysis of overall hazard
and 1isk;

e lhe natural background levels of the substance MICA regulates risks due to
substances found at contaminated waste sites. The 1isks caused by substances
at background concentrations are not addressed by MTCA;

¢ The mobility and potential for exposure to the substance. Substances may be
eliminated if the values for these factors are low.

4.2 SITE CLEANUP LEVELS

The Remedial Investigation has documented the pxesence of contamination in soils and
groundwater at the Site. Therefore, site cleanup levels are developed for each of these
contaminated media. Groundwater cleanup levels are fizst developed, with soil cleanup
levels calculated next to ensure that levels do not violate the groundwater standard.
Cleanup levels are shown in Tables 1 through 6.

421 Groundwatet

Table 1 shows the applicable cleanup criteria of analytes for which Site groundwater was
tested. The most stringent of these critetia is the selected Method B cleanup level for
each substance. Method B is the appropriate method for groundwater cleanup levels
because there are multiple contaminants and multiple pathways of exposure.

Table 2 shows the analytes detected in groundwater along with the maximum
concentrations and fiequencies of detection Maximum concentrations are based on
water sampling completed in 1988, 1995, 1997, and 1998. Contaminants with
concentrations less than the individual cleanup level, those with 5% or less detection
frequency, and those with no toxicity data ate eliminated from consideration as indicator
substances. Four indicator contaminants were identified for the Site: chloride, fluoride,
nitrate-nitrogen, and nitrite-nitrogen.
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Federal MCL MTCA
. Method A Method B
Anaiyte Primary MCL, | Secondary Concentrétion, Basis Concentration, Basis
ug/l MCL, ug/L
ug/L ug/L

alkalinity
ammonia 272,000 BNCAR
arsenic 50 5 background 0.0583 BCAR
barium 2000 1120 BNCAR
hromide
cadmium 5 8 BNCAR
calcium ‘
chloride 250,000 :
chromium 100 80 . BCAR
copper 1300 592 BNCAR
fluoride 4000 960 BNCAR
iron
lead 5 blood levels
magnesium
mercury 2 4.8 BNCAR
nitrate-nitrogen 10,000 25,600 BNCAR
nitrite-nitrogen : 1000 1600 BNCAR
organaphosphate-phosphorous
potassium
selenium 80 BNCAR
silver 50 - 80 BNCAR
sodium ’
sulfate 250,000

bold - the selected criteria for that analyte

BNCAR - MTCA Method B non-carcinogen

BCAR - MTCA Method B, carcinogen

MCL. - Federal Maximum Contaminant Level

Table 1. Applicable Groundwater Cleanup Criteria
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Frequency of Maximum Method B
Analyte . Concentration, |Cleanup Level, Basis Screening Resuits
: Detection
ugfL ug/L
alkalinity 1.0 240,000 ’ no toxicity data
ammonia 1.0 7340 272,000 BNCAR below cleanup level
arsenic 1.0 1.48 5 A- background |below cleanup level
barium 1.0 134 1120 BNCAR below cleanup level
bromide 0.83 724 no toxicity data
cadmium 0.0 ND 5 MCL <=5% detection frequency
calcium 1.0. 120,000 _ no toxicity data
chloride 1.0 1,400,000 250,000 SMCL indicator
chromium 1.0 1.54 80 BNCAR helow cleanup level
copper 0.0 ND 592 .BNCAR <=5% detection frequency
fluoride 0.45 14,000 960 BNCAR indicator
iron 0.67 80,100 no toxicity data
lead 0.0 ND 5 A - blood lead [<=5% detection frequency
magnesium 1.0 72,300 ) no toxicity data d
mercury 0.0 ND 2 MCL <=5% detection frequency
nitrate-nitrogen 1.0 83,800 10,000 MCL indicator
nitrite-nifrogen 0.09 1500 1000 MCL indicator
organophosphate-phosphorous 0.0 ND ’ no toxicity data
potassium 1.0 255,000 no toxicity data
selenium 1.0 1.5 80 BNCAR below cleanup level
silver 0.0 ND 50 MCL <=5% detection frequency
sodium 1.0 420,000 no foxicity data
sulfate 1.0 74,800 250,000 SMCL below cleanup level

BNCAR - MTCA Method B non-carcincgen
BCAR - MTCA Method B carcinogen

A - MTCA Method A

MCL - Federai Maximum Contaminant Level
SMCL - Federal Secondary Maximum Contaminant Level

ND - not detected

Table 2. Indicator Substance Screening, Groundwater

11
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Table 3 presents the calculations of cancer risk and hazard quotient for groundwater
Final Method B cleanup levels are shown, along with the hazard quotient for each
contaminant separated by its toxic effect. Each contaminant’s hazard quotient is listed by
its toxic effect; the total for each toxic effect must be less than o1 equal to one. If the
hazard quotient for a toxic effect is greater than one, the cleanup level for contaminants
with that toxic effect must be adjusted downward Table 4 shows the adjusted
groundwater cleanup levels, The chloride cleanup level is a secondary maximuin
contaminant level, which is based on aesthetics and therefore has no toxic effect The
cleanup level for nitrite was loweted so that the hemotoxicity effect hazard quotient was
equal to one. These adjusted values are the groundwater cleanup levels for the four
indicators.

422 Soil

Applicable soil cleanup criteria for the Site are shown in Table 5. Since the Site does not
meet the requirements of an industrial property as defined in WAC 173-340-745, Method
B residential cleanup levels were applied Method A levels were used for arsenic since it
is based on background levels, and for lead because of the absence of a Method B
cleanup level.

Table 6 presents the screening for indicator substances in soils All substances are either
below their cleanup level, detected at a frequency of less than 5%, or have no toxicity
data, except arsenic and lead. Both these contaminants exceed their respective cleanup
levels. Howevet, of the nineteen results for arsenic levels in soil, the two exceedances of
222 and 23.4 mg/kg are only 17% above the cleanup level. Ecology has determined that
the two samples do not represent significant exceedances. Additionally, although arsenic
was detected in 84% of the soil samples, the majority of the concentrations were undex
10 mg/kg. Lead will be the only contaminant with a cleanup level in soil.

43  POINT OF COMPLIANCE

MTCA defines the Point of Compliance as the point ot points where cleanup levels shall

be attained. Once cleanup levels are met at the point of compliance, the Site is no longet

considered a threat to human health or the environment. For soils, the point of

compliance shall be from the ground surface to fifteen feet below ground surface. This1s

based on exposure through direct contact.

The point of compliance for groundwater is defined in WAC 173-340-720(6).

Groundwater points of compliance are established for the entire Site from the top of the

saturated zone to the lowest affected portion of the aquifer, which is bedrock at this Site
5.0 PROPOSED CLEANUP ACTIONS

5.1 REMEDIAL ACTION GOALS

The remedial action goals are intended to protect human health and the environment by

12
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Hazard Quotient

Method B '
Indicator Cleanup Level, Basis Dental Fluorosis |y, 1 toxicity
ugit. (sign of fluoride {toxic to blood)
, , poisoning)
chloride 250,000 SMCL
fluaride 960 BNCAR 1
nitrate-nitrogen 10,000 MCL 0.391
nitrite-nitrogen 1000 MCL 0.625
Total Hazard Quotient: 1 1.016

MCL - Federal Maximum Contaminant Level

SMCL - Federal Secondary Maximum Contaminant Level

BNCAR - MTCA Method B, non-carcinogen

Table 3. Risk/Hazard Quotient Calculations for Groundwater Indicators

Hazard Quotient

Method B -
Indicator Cleanup Level, Basis De_ntal FIUOFQSES Hemotoxicity
ug/L (sign of fluoride | 4, :¢ 1o blood)
_ poisoning) . :
chioride - 250,000 SMCL
fluoride 960 BNCAR 1
nitrate-nitrogen 10,000 MCL 0.391
nitrite-nitrogen 974 MCL 0.609
Total Hazard Quotient: 1 1000

" MCL - Federal Maximum Contaminant Level

SMCL - Federal Secondary Maximum Contaminant Level

BNCAR - MTCA Method B, non-carcinagen

Table 4. Groundwater Cleanup Levels Adjustments
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MTCA .
Protection of Background
Analyte Method A, Basis Method B, Basis Groundwater, nalkg |
mgalkg mga/kg mglkg

ammonia 2,720,000 BNCAR
arsenic 20 background 1.67 BCAR 0.5
barium 5600 BNCAR
cadmium 80 BNCAR 1
chloride 25,000
chromium 400 BNCAR 18
copper 2960 BNCAR 22
fluoride : 4800 BNCAR 96
lead 250 blood levels 15
mercury 24 BNCAR . 0.02
nitrate-nitrogen 128,000 BNCAR 4000
nifrite-nitrogen 3000 BNCAR 97.4
crgancphosphate-phosphorous
potassium : .
selenium 400 BNCAR
silver 400 BNCAR
sodium
suliate

bold - the selecied criteria for that analyle

BNCAR - nor-carcinogen
BCAR - carcinogen

Table 5. Applicable Soil Cleanup Criteria
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Frequency Maximur_n MTCA Cleanup .
Analyte . Congeniraticn, Basis Screening Resulis
of Detection Level, ma/kg
. my/kg .
ammonia 0.0 ND 2,720,000 <=5% detection frequency
arsenic 0.84 23.4* 20 | A - background |below cleanup level®
barium 1.0 149 5600 BNCAR below cleanup level
cadmium 0.32 1.46 80 BNCAR below cleanup level
chlcride 0.74 17,500 25,000 100xGW below cleanup level
chromium 1.0 49.3 400 BNCAR below cleanup level
copper 1.0 441 2960 BNCAR  |below cleanup fevel
fluoride 0.89 88.2 98 100xGW below cleanup level
‘lead 0.89 485 250 A indicator
mercury 0.63 0.0344 24 BNCAR below cleanup level
nitrate-nitregen 0.67 5.29 1000 100xGW below cleanup level
nitrite-nitrogen 0.0 ND 97.4 100xGW <=5% detection frequency
organophosphate-phosphorous 0.0 ND <=5% detection frequency
potassium 1.0 24,300 no toxicity data
selenium 0.21 18.2 400 BNCAR below cleanup level
silver 0.05 527 400 BNCAR- <=5% detection frequency
sedium 0.95 25,900 no toxicity data.
sulfate 0.0 ND <=5% detection frequency

* - maximum value for arsenic determined not to be significartly different from cleanup level; see text for a more detailed explanation
BNCAR - MTCA Method B non-carcincgen

A - Methad A

100xGW - 100 times groundwater cleanup level

Table 6. Indicator Substance Screening, Soils
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eliminating, reducing, or otherwise controlling risks posed thiough each exposure
pathway and migration route  They are developed consideting the characteristics of the
contaminated medium, the characteristics of the hazardous substances present, migration
and exposure pathways, and potential receptor points

Both groundwater and soil have been contaminated by the former Site activites and the
continued storage of dross at the Site. Populations may be exposed to contaminated soil
or dross via windblown dust or direct dermal contact. Since the aquifer is a drinking
water source, contact or ingestion of groundwater is also possible. Potential populations
include on-site workers, trespassers, residents of nearby neighborhoods, passetsby, and
off-site workers.

Given these potential exposure pathways, the following are the remedial action goals for
the Site:

» Prevent direct contact, inhalation or ingestion of contaminated soil by humans

» Prevent direct contact, inhalation or ingestion of contaminated dross by humans
s Prevent direct contact or ingestion of contaminated groundwater by humans

= Prevent furthet contamination of soil

»  Prevent further contamination of groundwater

5.2 CLEANUP ACTION ALTERNATIVES

Cleanup alternatives are evaluated as part of the RI/FS for the Site. All contaminated
media are required to be addressed as part of each cleanup alternative. The following
alternatives are as proposed by BNSE.

521 Alternative 1: Limited Action/Institutional Controls

Semi-annual groundwater monitoring would take place at the four monitoring wells for
chloride, fluoride, nitrate and nitrite. This data would only be used to evaluate the
movement and concentration of these contaminants in groundwater. No remedial action
would take place.

The chain link fence currently surrounding the property would continue to be maintained.
A deed restriction would be placed on the property because indicator substances would
remain in contaminated Site media above cleanup levels Five year reviews would take
place to evaluate the status of contaminated media.

5.2.2 Alternative 2: Removal and Off-Site Disposal

All dross and soil exceeding cleanup levels would be removed and transported off-site for
disposal at a permitted facility As part of this work, the fence would need to be removed
and temporary 1oads installed  Dust and odor-suppression materials would be available
to limit off-site impacts. Excavated materials would be characterized and then
transported via rail car to a permitted landfill. The Site would then be filled with clean
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materials, regraded, and the fence reinstalled. Semi-annual groundwater monitoring
would take place at the four monitoring wells for chloride, fluoride, nitrate and nitrite, to
determine the effectiveness of the 1emedy Five-year reviews would also be performed
by Ecology.

523 Alternative 3; On-Site Containment

Contaminated soil and dross would remain on-site, and be covered with an engineered
multimedia cover system. For this remedial action, the fence would be removed and the
materials regraded to specifications required for the cover. Dust and odor supptession
materials would be available to limit off-site impacts. The multimedia cover would then
be installed to the specifications of the engineering design, and the fence 1einstalled
Deed restrictions would be imposed to limit the potential for future Site activities to break
through the cover and/or expose the dross. Semi-annual groundwater monitoring would
take place at the four monitoring wells for chloride, fluoride, nitrate and nitrite, to
determine the effectiveness of the remedy. Long-term cover system maintenance would
take place to ensure that the cover remains effective. Five-year reviews would be
performed by Ecology to ensure that the remedy remains protective of human health and
the environment.

6.0 CLEANUP ACTION CRITERIA
The requirements for selection cleanup actions are given in the Model Toxics Control Act
(WAC 173-340-360). Outlined here are the specific criteria and hierarchy for selecting
cleanup actions.

6.1 THRESHOLD REQUIREMENTS

All cleanup actions shall:

Protect human health and the environment;
Comply with cleanup standards;

Comply with applicable state and federal laws; and
Provide for compliance monitoring.

5 2 {OTHER REQUIREMENTS
In addition, the cleanup action shall:

= [Jse permanent solutions to the maximum extent practicable, including;
*= Long-term effectiveness; :
»  Short-term effectiveness;
*  Permanent reduction of toxicity, mobility, and volume;
»  Ability to be implemented;
* (Cleanup costs, and

17
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» Degree to which community concerns ate addressed.

»  Provide for a reasonable restoration time frame; and

* Consider public concerns 1aised during public comment on the draft cleanup
action plan

63 CLEANUP TECHNOLOGIES

Cleanup of contaminated sites shall be conducted using technologies which minimize the
amount of untreated hazardous substances remaining at a site. The following
technologies shall be considered in order of descending preference:

» Reuse or recycling;

s Destruction or detoxification;

= Separation or volume reduction followed by reuse, recycling, destruction, or
detoxification of the residual hazardous substance;

= [mmobilization of hazardous substances;

» QOn-site or off-site disposal at an engineering facility;

» Isolation or containment with attendant engineering controls; and

* Institutional controls and monitoring.

7.0 EVALUATION OF PROPOSED REMEDIAL ALTERNATIVES
71 THRESHOLD REQUIREMENTS

Alternative 1 only provides for compliance monitoring; it does not meet any state o1
federal laws nor complies with cleanup standards. Since no cleanup would be done under
this alternative, human health and the environment would not be protected.

Alternatives 2 and 3 would meet all four of the threshold ctitetia. The removal/off-site
disposal and on-site containment would meet the first three requirements, and
institutional controls and monitoring would be required for both.

72 OTHER REQUIREMENTS
72.1 Use Permanent Solutions to the Maximum Extent Practicable

Cleanup actions are selected in part by their preference for permanent solutions A
permanent solution is defined as one where cleanup levels can be met without furthet
action being required at the Site other than the disposal of residue fiom the treatment of
hazardous substances. The following criteria are used to determine the permanence of a
cleanup action: long-term effectiveness, short-term effectiveness, permanent reduction of
toxicity, mobility, or volume, implementability, and cleanup cost. The details of these
criteria are presented in WAC 173-340-360(5). Ranking of the alternatives under each
criteria is summarized in Table 7.

Long-term Effectiveness: Long-term effectiveness addresses the following: degree of
certainty that the alternative will be successful, long-term reliability, magnitude of
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Alternative 1 Alternative 2 Alternative 3
Threshold Requirements
:;3§f;;;i:tan health and the | No Yes | Yeas
Comply with cleanup standards No Yes  Yes
;?jgp:[ylgﬁg applicable state and No Yes Yes
Provide for compliance monitoring Yes Yes Yes
Other Requirements* '
Use permanent solutions
Overall protectiveness ‘ Low : High Medium
Long term effectiveness Low High Medium-low
Short ferm effectiveness Low High Medium
Sr?cclh\j.rgtlfn[}l;n toxicity, mobility, Low Medium Medium-low
Implementability High High ’ High
Cost _ Low High : Medium
Restoration time frame >20 years 5-10 years _10-20 years
Consider public concems "~ No Yes Yes
Cleanup Technology Preference
Reuse or recycling ' No No No
Destruction or detoxification _ No No No
Separation or volume reduction No No No
Immobilization No , No No
On-site or off-site disposal No Yes No
Isolation or containment No Yes Yes
In:itrl]tiglr?::[ controls and Yes Yes Yes

* - alternatives are given a ranking in each category relative to the other alternatives.

Table 7. Comparison of Proposed Cleanup Action Alternatives
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residual risk, and effectiveness of management controls. Alternative 1 is ranked low
because none of these measures are attained. Alternative 2 is ranked high because the
removal of the dross would provide a reliable and successful long-term solution with low
residual risk. Alternative 3 is given a medium-low ranking because the long-term
reliability is unknown due to the dependence on cover integrity, along with an unknown
amount of residual rigk  The risk due to soil would be removed, but the recovery of
groundwater is dependent upon the reduction of leaching and infiltration, which is again
dependent on cover system integrity

Short-term Effectiveness: Criterja for short-term effectiveness include protection of
human health and the envitonment during implementation, and the degree of risk prior to
attainment of cleanup standards. Alternative 1 is 1anked low because neither criteria are
satisfied to any degree. Alternative 2 and 3 would rank similaily for the first critetia;
both would require similar controls for dust and odor, and would requite the temporary
removal of the fence. However, alternative 2 would have a shorter time frame before
attaining cleanup standards, so it is 1anked high while alternative 3 is ranked medium.

Permanent Reduction in Toxicity, Mobility, or Volume: Alternative 1 is again ranked low
since nothing will be done with the stockpiled materials. Neither alternatives 2 not 3
have a destruction or waste treatment process involved, so the only remaining applicable
criteria is the reduction or elimination of hazardous substances or sources. Since
alternative 2 would remove dross materials, but still not destroy them, it 1eceives a
medium ranking, while alternative 3 ranks medium-low.

Implementability: All three alternatives are equally implementable with regatd to the
criteria listed in WAC 173-340-360(5)(d)(v) Therefore, all alternatives received a high
ranking.

Cost: Relative to each other, alternative 1 is the least expensive, alternative 3 was
intermediate, and alternative 2 was most expensive Cost is only factored in if one

alternative has a large cost increase with only a minimal improvement in the degree of
protection offered. Details on the cost of each alternative are provided in the RI/E'S

7.2.2 Provide a Reasonable Restoration Time Frame

Alternative 1 would require a significant testoration time frame since no remedial action
would be performed. Alternatives 2 and 3 would be shorter because they both involve
the removal of contaminant transport pathways. Alternative 2 would achieve cleanup
levels in the shortest time because contaminated materials would be entirely removed
from the Site.

723 Consider Public Concerns

All three alternatives would be required to address public comments and concerns A 30-
day public comment petiod is required for the draft cleanup action plan.

20




Alumirum Recycling Corporation Final Cleanup Action Plan

73 CLEANUP TECHNOLOGIES -

Alternative 1 1anks the lowest because only institutional controls and monitoring would
take place. Alternative 3 1anks higher because it utilizes on-site containment The
highest ranking is alternative 2 which requires off-site disposal.

8.0 SHE CLEANUP ACTION

Alternative 3 will be selected for implementation at the Site. It meets all the threshold
requirements and represents an effective remedy for protection of human health and the
environment while balancing costs and restoration time frame. Ecology has made some
modifications to the alternative from that proposed by BNSF; the following outlines the
details of the final selected alternative.

81 SOIL AND DROSS

Soil and dross will be addressed through the constraction of a multimedia cover system
over the dross and affected soil. Components of this work include:

e Site Preparation — The existing chain link fence will be removed and the site
regraded. Currently, the dross exists as latge piles on-site and in a gravel pit. lhe
land will be graded to remove these features and also to direct surface watet runoff
away from the covered dross. Since regrading will likely generate dust and expose
moist weathered dross and ammonia, a non-water based foaming agent will be
available as a control measure. :

o Installation of Cover System — A cover system will be installed over the regtaded
dross to prevent infiltration and leaching of surface water through the dross. The
cover system shall consist of an HDPE liner at the base, to act as a batzier to
infiltrating water and to help distribute loading. One foot of lightly compacted gravel
would cover the liner to assist in drainage and to further help prevent subsidence. A
woven geotextile fabric would cover the gravel to help filter migrating soil from
above and prevent clogging of the gravel layer. Finally, a three foot layer of soil
would complete the cover. Details on the design and composition of the cover will be
outlined in the Engineering Design Report to be completed by the PLPs. This
document will undergo review by Ecology and a public comment period,

¢ Site Maintenance — The fence will be reinstalled and monitoring of the cover system
will take place. Expected concetns would be subsidence and erosion; to repair this,
the addition of soil to the cover would periodically take place. The details of such
maintenance tequirements will be outlined in an Operation and Maintenance Plan that
will be submitted with the Engineering Design Report.

82  GROUNDWATER
Concentrations of several contaminants have exceeded cleanup standards in the past, but

concentrations have been decreasing steadily since the exceedances have occurred.
Thetefore, gioundwater shall be addressed through long-term monitoring. With the
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installation of the impermeable cover, leaching is expected to deciease 1hus the need
for active remediation of the groundwater will be significantly diminished The PLPs
shall monitor groundwater on a quarterly basis for five years. At that point, a five-yeat
review shall take place as requited by MTCA.

83 FIvVE YEAR REVIEW

WAC 173-340-420 states that at sites where a cleanup action results in hazardous
substances remaining on-site at concentrations exceeding cleanup levels, a petiodic
review shall be completed no less frequently than every five years. Since the
contaminated soil and dross will remain on-site and the groundwater will not be actively
remediated, a five year review shall take place at this Site. Groundwater monitoring data
shall be reviewed to assess the effectiveness of the cover system in reducing leaching. If
it is determined that concentrations of contaminants in groundwater are not dect casing,
then the necessity of further remedial action will be addressed

8.4 INSTITUTIONAL CONTROLS

Undetr WAC 173-340-360(8)(b), institutional controls shall be required at sites where
containment is the selected cleanup action. Institutional controls will be required at the
Site because the integrity of the cover system must be maintained. At this site, they will
take the form of fences and signs at the property, and restrictive covenants placed with
the deed. The restrictive covenants will limit site use with the purpose of minimizing
disturbance to the cover system, and will also prevent any excavation, well installation, or
withdrawal of water for any purpose other than monitoring on the property.

9.0 EVALUATION OF CLEANUP ACTION WITH MTCA CRITERIA
91 EVALUATION WITH RESPECT 10 THRESHOLD CRITERIA
9.1.1 Protection of Human Health and the Environment
Direct contact with contaminated soil or dross and inhalation/contact with airborne dust
are the major routes of exposure. By consolidating the materials and covering them with
an impermeable cover, these pathways will be eliminated. The cover will also prevent
further contamination of the groundwater by reducing leaching through contaminated
media. : :

9.1.2 Compliance with Cleanup Standards

The selected cleanup action will comply with cleanup standards for both soil and
groundwater through on-site containment.
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91.3 Compliance with State and Federal Laws

The selected cleanup action will comply with applicable state and federal laws as
identified in Table 8. Local laws, which may be more stringent than specified state and
federal laws, will govern wheie applicable.

914 Provision for Compliance Monitoring

Compliance monitoring will be performed under the selected cleanup action. A
compliance monitoring plan will be completed by the PLP and submitted to Ecology to
meet MTCA requirements.

92 EVALUATION WITH RESPECT 10 OTHER REQUIREMENTS
92.1 Use of Permanent Solutions to the Maximum Extent Practicable

On-site containment represents a permanent solution as detailed in WAC 173-340-
360(5).

9211 Long-Term Fffectiveness

The selected cleanup action achieves long-term effectiveness thiough the installation of
the impermeable cover system. Long-tetm effectiveness remains dependent on the
integrity of this cover.

9212 Short-Term Effectiveness

Risks in the short-term would be caused by dust and odor generation from materials
movement. On-site workers and surtounding populations would potentially be exposed
to these materials during the construction of the cover. Mitigation of these risks would
provide short-term effectiveness for the selected cleanup action.

9 2 1 3 Permanent Reduction of Toxicity, Mobility and Volume

Consolidation and covering of contaminated materials will provide a permanent reduction
in toxicity, mobility and volume of hazardous substances. Groundwater monitoting will
confitm that this is taking place at the Site.

9.2 14 Implementability

The selected cleanup action employs remedies that are 1eadily implementable.

9215 Cleanup Cosis

The cost for the selected cleanup action is less than other alternatives, and yet provides a
similar level of protection for human health and the environment. The cover system will
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Cleanup Action | Ch. 18104 RCW; WAC

Water Well Construction; Minimum

Implementation | 173-160 Standards for Construction and Maintenance
of Water Wells
WAC 173-162 Rules and Regulations Governing the
Licensing of Well Contractors and Operators
Ch. 70.105D RCW: WAC | Model Toxics Control Act
173-340 _
Ch. 43.21C RCW; WAC | State Envitonmental Policy Act; SEPA Rules
197-11
29 CFR 1910 Occupational Safety and Health Act
Groundwater 42 USC 300 Safe Diinking Water Act
33 USC 1251; 40 CFR Clean Water Act of 1977, Water Quality
131 Standards
Ch. 70.105D RCW: WAC | Model Toxics Control Act
173-340
40 CFR 141; 40 CFR 143 | National Primary Drinking Water Standards;
National Secondary Drinking Water
Standaids
WAC 246-290 Department of Health Standards for Public
Water Supplies
WAC 173-154 Protection of Upper Aquifer Zones
WAC 173-200 1 Water Quality Standards for Ground Waters
' _ of the State of Washington _
Alr 42 USC 7401; 40 CFR 50 | Clean Air Act of 1977, National Ambient Air
Quality Standards -

Ch. 70.94 RCW and Ch.
43.21A RCW; WAC 173-

Washington Clean Air Act; General
Regulations for Air Pollution

400
WAC 173-460 Controls for New Sources of Air Pollution
WAC 173-470 Ambient Ait Quality Standards for Particulate
Matter
SCAPCA Regulation 1 Control of Fugitive Emissions
Article VI
Ch. 70 105D RCW; WAC | Model Toxics Control Act
173-340
Soil and Dross Ch. 70 95 RCW; WAC Solid Waste Management Recovery and
173-304 Recycling Act; Minimum Functional

Standards for Solid Waste Handling

Ch. 70.105D RCW; WAC

Model Toxics Control Act

173-340

42 USC 9601, 40 CFR CERCLA; Resource Conservation and
260 Recovery Act

WAC 173-216 State Waste Dischaige Program

Table 8. Applicable or Relevant and Appropriate Requirements for the Selected
Cleanup Action
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1educe potential exposure routes and limit the migration of contaminants
922 Provision for a Reasonable Restoration Time Frame

The restoration time frame for the selected cleanup action is believed by Fcology to be
reasonable according to criteria outlined in WAC 173-340-360(6).

923 Consideration of Public Concerns
The public will have an opportunity to 1eview this Draft Cleanup Action Plan and provide
comments to Ecology These comments will be taken into account when preparing the

Final Cleanup Action Plan. If needed, a Responsiveness Summary will be prepared to
address comments received on this document
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EXHIBIT C
Scope of Work and Schedule for the Cleanup Action at the
Aluminum Recycling Corporation Site, Spokane WA

This Scope of Work will be used to perform a cleanup action at the Aluminum Recycling
Corporation Site (Site). This Scope of Work prepared by the Department of Ecology is to
be used by the potentially liable persons (PLPs) to develop Work Plans in order to
implement the Cleanup Action Plan (CAP) for the Site. The PLPs shall furnish all
personnel, materials, and services necessary for, or incidenial to, implementing the CAP
at the Site

The cleanup action shall contain the following submittals:

A Remedial Action Plan
A work plan outlining procedures for the cleanup action shall be prepared which
includes the following elements:

1.

Remedial Action Work Plan Summary

The Remedial Action Work Plan shall contain the goals of the cleanup action,
performance requirements, general facility information and site operational
history, site characterization history, characteristics of the contaminants and
contaminated media, summary of the remedial action, and schedule of
deliverables

Institutional Controls Plan

As a component of the remedial action and as required by the Cleanup Action
Plan, institutional controls will be placed on the Site. As described in WAC 173-
340-440, institutional controls are to limit or prohibit activities that may interfere
with the integrity of a cleanup action. This plan shall include documents listing
the proposed institutional controls. )

Engineering Design Plan

The Enginsering Design Plan shall include a soil containment plan with technical
specifications for the cover system, including material and design specifications
and constiuction schedules.

Compliance Momitoring Plan

As described in WAC 173-340-410, compliance monitoring is 1equired at all
cleanup sites. It consists of protection monitoring, performance monitoring, and
confirmational monitoring. Protection monitoring confirms that human health
and the environment are adequately protected during construction and operation
of a cleanup action Performance monitoring confirms that the cleanup action has
attained cleanup and/or performance standards. Confirmational monitoring
confirms the long-term effectiveness of the cleanup action once cleanup standards
are attained. '

a. Groundwater Monitoring, Sampling & Analysis Plan




Groundwater monitoring represents protection, performance, and
confirmational monitoring. A reviewed and possibly revised Sampling and
Analysis Plan from the RI/FS shall be applicable.

b. Soil Compliance Monitoring Plan
Soil monitoring represents protection, performance, and confirmational
monitoring. A reviewed and possibly revised Sampling and Analysis Plan
from the RI/FS shall be applicable.

¢ Air Compliance Monitoring Plan
Air monitoring represents protection and performance monitoring. An Air
Compliance Monitoring Plan shall be implemented due to the dust and
ammonia gas issues that need to be addressed The document shall include:
s Sample locations and intervals;
« Sampling procedures and method of analysis;
e List of parameters to be measured; and
o Action levels triggering additional sampling or mitigative measures.

5. Quality Assurance Project Plan
The Quality Assurance Project Plan from the RI/FS shall be reviewed and revised,
1f necessary.

6. Data Management Plan
A Data Management Plan shall be included which lists procedures for analyzing
and evaluating all collected data. Statistical procedures to be used in the analysis
of data are given in WAC 173-340-410.

7. Health and Safety Plan
A Health and Safety Plan is required for all remedial actions under WAC 173-
340-820. This plan shall include emergency information, characteristics of waste,
levels of protection, hazard evaluation, and any other site specific information.

B. Cleanup Action Report

A final cleanup action report shall be submitted after the completion of all elements

of the Remedial Action Plan. The report shall include, but not be limited to:

e all aspects of facility construction, including any drawings or design documents;

s all compliance monitoring data gathered,

e astamped statement from a professional engineer as to whether the cleanup action
was completed in substantial compliance with the plans and specifications for the
site;

« copies of property deeds, documenting that institutional controls are in place; and

¢ long term operation & maintenance plans.

C. Remedial Action Performance and Groundwater Compliance Monitoring Report

To track the performance of the cleanup action, quarterly reports presenting the
results of monitoring shall be completed and submitted to Ecology.

DRAFT 01/11/01 2 ARC Scope of Work




Schedule of Deliverables

Deliverables Date Due
Effective date of Decree (date signed by Ecology) Start
TASK A
Draft Remedial Action Plan, including all elements 60 days after start

listed in this Scope of Work

Final Remedial Action Plan, including all elements 30 days after Ecology

listed in this Scope of Work approval of draft

TASK B ' _

Draft Remedial Action Report 90 days after completion of
remedial action

Final Remedial Action Report 30 days after Ecology

' approval of draft

TASK C

Completion of remedial action Start date

Remedial Action Performance and Groundwater 60 days after completion of {

Compliance Monitoring Reports each quarterly monitoring
event

Five Year Review 60 months after Task C start

DRAFT 01/11/01 3 . ARC Scope of Work
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INTRODUCTION

OVERVIEW OF PUBLIC PARTICIPATION PLAN

This Public Participation Plan (Plan) is an amendment to the August, 1998 Plan which focused on
the Remedial Investigation through Feasibility Study phases of cleanup at the Aluminum
Recycling Corporation Site. The current Plan has been developed by the Washington
Department of Ecology The Plan complies with the Washington State Model Toxics Conirol
Act (MTCA) regulations (Chapter 173-340-600 WAC) and outlines proposed public participation
for the Aluminum Recycling Corporation for final stages of cleanup to be implemented under the
Consent Decree. Ecology will determine final approval of the Plan as well as any amendments

The Site is located at 3412 East Wellsley in the City of Spokane, Spokane County, Washington.
The potentially liable persons for the Site are Burlington Northein Santa Fe Railway (BNSF),
Kaiser Aluminum and Chemical Corporation (Kaiser) and Alumax Inc. (Alumax). Kaiser and
Alumax have declined to sign the Consent Decree. '

The purpose of the Plan is to promote public understanding of the Washington Department of
Ecology and BNSF’s responsibilities, planning activities, and cleanup activities at hazardous
waste sites. It also serves as a way of gathering information from the public that will help
Ecology and BNSF complete cleanup of the Site that is protective of human health and the
environment. Additionally, it provides information on how the public may be involved in the
decision making process.

Documents relating to the cleanup may be reviewed at the repositories listed on Page 6 of this
Plan. If individuals are interested in knowing more about the Site or have comments regarding
the Public Participation Plan, please contact one of the indtviduals listed below:

Ms. Sandra Treccani Carol Bergin

Site Manager Public Involvement

Washington State Department of Ecology Washington State Department of Ecology
Toxics Cleanup Program Toxics Cleanup Program

4601 North Monroe 4601 North Monroe

Spokane, WA 99205 Spokane, WA 99205

(509) 456-2740 (509) 456-6360

E-mail: sattd61@ecy.wa.gov E-mail: cabed6l@ecy.wa.gov

Mzr. Bruce Sheppard Johnnie Harris
Burlington Northern Santa Fe Railway Public Disclosure Coordinator
2454 Occidental Ave. Suite 1A Washington State Department of Ecology
Seattle, WA 98134-1451 4601 North Monroe
(206) 625-6035 Spokane, WA 99205
(509) 456-2751
E-mail: johhd61@ecy.wa.gov




PUBLIC PARTICIPATION AND THE MODEL TOX1CS CONTROL ACT

The Model Toxics Control Act (MTCA) is a citizens’ initiative which passed in the November
1988 general election. It provides guidelines for the clean up of contaminated sites in
Washington State. This law sets up strict standards to make sure the cleanup of sites is protective
of huran health and the environment. The Department of Ecology’s Toxic Cleanup Program
investigates reports of contamination that may threaten human health or the environment. If an
investigation confirms the presence of contaminants, the site is ranked and placed on a Hazardous
Sites List. Current or former owner(s) or operatoi(s), as well as any other potentiaily liable
persons (PLPs), of a site may be held responsible for cleanup of contamination according to the
standards set under MTCA. The PLPs are notified by Ecology that the site has contaminants and
the process of cleanup begins with Ecology implementing and overseeing the project.

Public participation is an important part of the MTCA process during cleanup of sites. The
participation needs are assessed at each site according to public interest and degree of risk posed
by contarninants. Individuals who live near the site, community groups, businesses,
organizations and other interested parties are provided an opportunity to become involved in
commenting on the cleanup process. The Public Participation Plan includes requirements for
public notice such as:  identifying reports about the site and the repositories where 1eports may
be 1ead; providing public comment periods; and holding public meetings or hearings. Other
forms of participation may be interviews, citizen advisory groups, questionnaires, or workshops.
Additionally, citizen groups living near contaminated sites may apply for public participation
grants to receive technical assistance in understanding the cleanup process and to create additional
public participation avenues. '

Ecology prepared the proposed Public Participation Plan for the Aluminum Recycling
Corporation and maintains responsibility for public participation at the Site.

SITE BACKGROUND

SITE DESCRIPTION AND HISTORY

The Aluminum Recycling Corporation Site is located in the City of Spokane (near the northern
city limits) at 3412 East Wellsley (Appendix A, Figure 1). It is bounded on the north by
Wellsley Avenue, on the east by Freya Street and Market Street on the west. The Site
encompasses approximately eight acres in an industrial zoned portion of the city. The Site is
somewhat circular in shape. '

An aluminum dross reprocessing facility was operated by Hillyard Processing Company on the
land leased from Burlington Northern Railroad Company. Hillyard Processing Company
reportedly began aluminum reprocessing at the Site in 1954, and the activities continued
through several operator changes. Aluminum Recycling Corporation was the latest operator of
the facility until 1987 when the property was abandoned. |




The facility processed aluminum skim, called white dross, in a batch process. The white dross
was obtained from aluminuin smelters, including Kaiser. The process involved the addition of
sodium and potassium chloride salts and the extraction of molten aluminum metal, which was
poured into ingots and sold. The high chloride waste resulting from this process, known as
black dross, remains on site along with non-reprocessed white dross waste  An estimated
65,000 cubic yards of wastes occur in piles A through R and in an abandoned pit on Site
(Appendix A, Figure 2}

Ecology completed an inspection in December 1987 and the Site was ranked using the
Washington Ranking Method (WARM) in August of 1991.

CONTAMINANTS OF CONCERN

The cleanup at this Site focuses on groundwater contaminated with chloride, fluoride, nitrate and
nitrite and soil containing elevated levels of metals and dross. Actions have been taken to
cleanup the Site and they are outlined under Site Cleanup Process on Page 5.

COMMUNITY BACKGROUND

COMMUNITY PROFILE

Spokane is the largest city between Seattle and Minneapolis, boasting an area wide population of
more than 400,000. Nestled on the northeastern boundaries of Spokane is an area called
Hillyard. This area is of modest economic means and has a growing population upwards of
30,000 households. In addition to the community housing, the neighborhood has a business
district which houses a handful of local businesses, antique shops, restaurants, other quaint stores
and an industrial zone. Aluminum Recycling Corporation is located in the industrially zoned
portion of the Hillyard neighborhood.

CoMMUNITY CONCERNS

Past concerns have focused on dust emissions and ammonia odors coming from the property.
Current concerns focus primarily on groundwates contamination as explained under
“Contaminants of Concern.” Comments received during public comment periods have been
mainly from other agencies such as the Spokane County Air Pollution Control Authority
(SCAPCA), lawyers, consultants, and other interested environmental and technical
representatives. While no comments have been received from the general public through the
formal public process at Ecology, citizens have exptessed concern about groundwater
contamination in local neighborhood meetings.

The public hearing on the Consent Decree will provide an additional avenue for public
concerns to be heard prior to implementation of the Cleanup Action Plan.




SITE CLEANUP PROCESS

AGREED ORDER

BNSF and Ecology entered into an Agreed Order to perform a Remedial Investigation/Feasibility
Study (RI/ES) on November 16, 1998 The Agreed Order is a legal document formalizing the
agreement between Ecology and the potentially liable persons (PLPs) to ensure cleanup activities
are conducted appropriately. The Order is completed under the authority of the Model Toxics
Control Act (MTCA) Chapter 70 105D RCW.

REMEDIAL INVESTIGATION/FEASIBILITY STUDY (RI/FS)

The purpose of the RI/FS is to collect, develop and evaluate information regarding Site related
contamination. The RI defines the type, extent and degree of soil and ground water
contamination and the impacts to the affected areas. The FS identifies, evaluates and proposes

alternative cleanup actions.

Results of the soil, dross, and groundwater sampling completed as part of the RI showed
groundwater is contaminated with chloride, fluoride, nitrate, and nitrite; soil contains elevated
levels of metals. Dross is the source of these contaminants. The PLPs proposed on-site
containment as the preferred cleanup alternative in the FS, and Ecology agreed with that
alternative. After public notice and opportunity to comment, this was the selected cleanup
action. :

CLEANUP ACTION PLAN (CAP)

The CAP is a document which identifies the cleanup action and specifies cleanup standards and
other requirements for a particular site. After completion of a comment period on a Draft
Cleanup Action Plan, Ecology issues a final Cleanup Action Plan.

Ecology finalized the CAP after a 30-day public comment period. The contaminants of
concern are identified to be: chloride, fluoride, nitrate and nitrite for groundwater, and lead
for soils. The levels of these contaminants in each media will determine when the Site is
considered clean.

The cleanup action selected by Ecology includes the following elements:

regrading of site materials;

installation of a multi-media cover system to prevent infiltration through the dross;
cover system and fence maintenance;

quarterly monitoring of groundwater;

institutional controls, including fences, signs, and 1estrictive covenants; and

e five year reviews to determine the effectiveness of the selected remedy .




CONSENT DECREE

The Consent Decree is a legal document which formalizes the agreement between Ecology and
BNSF and is entered and approved by a Court. It is used to implement the Cleanup Action Plan.
After a 30-day comment period the draft Consent Decree will be modified, if necessary. After

the Consent Decree is finalized, an Engineering Design will be prepared and the cleanup action

work will be performed. The Engineering Design 1eport will go through a 30-day public
comment period before being finalized and implemented.

PUBLIC PARTICIPATION ACTIVITIES AND TIMELINE

The following are public participation efforts which have been occurring and will continue until
the cleanup actions are completed:

e
0.0

*.
0’0

A mailing list was developed of all individuals who reside within the potentially affected area
of the Site. Homes and/or businesses within a few blocks radius of the Site were added to the
mailing list. These persons receive copies of all fact sheets developed regarding the cleanup
process of the Site via first class mail. Additionally, individuals, organizations, local, state
and federal governments, and any other interested parties will be added to the mailing list.
Other interested persons may request to be on the mailing list at any time by contacting
Sandra Treccani or Carol Bergin at the Department of Ecology (see page 2 for
addresses/phone and e-mail).

Public Repositories have been established and documents may be 1eviewed at the following
offices:

Spokane Public Libraty Department of Ecology
Hillyard Branch 4601 North Monroe
4005 North Cook Street Spokane, WA 99205-1295

Spokane, WA 99207-5879

During each stage of cleanup fact sheets are created by Ecology and distributed to individuals
on the mailing list. These fact sheets explain the stage of cleanup, the Site background, what
happens next in the cleanup process and ask for comments from the public. A 30-day
comment period allows interested parties time to comment on the process. The information
from these fact sheets is also published in a Site Register which is distributed to the public.
Persons interested in receiving the Site Register should contact Sherrie Minnick of Ecology at

(360) 407-7200 or e-mail smin461@ecy.wa.gov.

Display ads or legal notices are published in the Spokesman Review to inform the general
public. These notices correlate with the 30-day comment period and associated stage of
cleanup They ate also used to announce public meetings and workshops or public hearings.




Public meetings, workshops, open houses and public hearings are held based upon the

level of community interest If ten o1 more persons 1equest a public meeting based on the
subject of the public notice, Ecology will hold a meeting and gather comments. A public
hearing will be held on the Consent Decree during the 30-day comment period

Written comments which are received during the 30-day comment period will be responded to in
a Responsiveness Summary. The Responsiveness Summary will be sent to those who make the
written comments and will be available for public review at the Repositories.

ANSWERING QUESTIONS FROM THE PUBLIC

Individuals in the community may have questions they want to ask so they may better understand
the cleanup process. Page 2 lists the contacts for the Aluminum Recycling Corporation Site.
Interested persons are encouraged to contact these petsons by phone or e-mail to obtain
information about the Site, the process and potential decisions.

OBTAINING COMMUNITY INPUT ON SITE DECISIONS

Conumunity input has been sought on Site decisions via the previously mentioned public
participation activities. Mailings have been sent to the Hillyard Neighborhood Council and local
Advocate newsletter to encourage community input. Recently, the Chairperson of the Hillyard
Neighborhood Council provided an update on community concerns. As a result of that
conversation, the location of the public hearing on the Consent Deciee will be changed to better

accommodate the community.

PUBLIC NOTICE AND COMMENT PERIODS

Time line
DATE ACTION TAKEN
October 7 through November 9, 1998 Fact Sheet and 30-day public comment period on
the Draft Agreed Order

October 8 through November 9, 1999

Fact Sheet and 30-day public comment period on
the Draft Remedial Investigation/Feasibility
Study

April 14 through May 15, 2000

Fact Sheet and 30-day public comment period on
the Draft Cleanup Action Plan

To Be Determined

Public Hearing on the Consent Deciee

To Be Determined

Fact Sheet and 30-day public comment period on
the Consent Decree




APPENDIX A

FIGURES 1 and 2
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APPENDIX B

MAILING LIST

ALUMINUM RECYCLING CORPORATION



Aluminum Recycling Corporation Mailing Jan 2001

DALTON, OLMSTED & FUGLEVAND, INC.
11711 NORTHCREEK PKY S #D101
BOTHELL WA 98011-8224

LEAGUE OF WOMEN VOTERS
315 W MISSION AVE #8
SPOKANE WA 99201-2325

MR WILL ABERCROMBIE
HART CROWSER _
1910 FAIRVIEW AVENUE E
SEATTLE WA 98102-3699

ASSIGNMENT EDITOR
KREM TV NEWS

P O BOX 8037

SPOKANE WA 99203-0037

ASSIGNMENT EDITOR
KXLY NEWSRADIO

500 W BOONE AVE
SPOKANE WA 99201-2497.

MS BETTY BINGHAM
4228 ERICH
SPOKANE WA 99217

MR CHARLES BOYKEN, MANAGER
SPOKANE WATER DIST NO. 3
POBOX 11187

SPOKANE WA 99211-1187

ENVIRONMENTAL LAW CAUCUS
GONZAGA LAW SCHOOL

600 E SHARP AVENUE

SPOKANE WA 99202-1931

SPOKANE COUNTY AIR POLLUTION
CONTROL AUTHORITY

1101 W COLLEGE AVE #230
SPOKANE WA 99201-2094

ASSIGNMENT EDITOR
KHQ TV

P O BOX 8088

SPOKANE WA 99203-0088

ASSIGNMENT EDITOR
KXLY TV NEWS

500 W BOONE AVE
SPOKANE WA 99201-2497

ASSOCIATED PRESS
POBOX 2173 |
SPOKANE WA 99210-2173

MR WILLIAM R BLOOM
REMTECH, INC.

8924 W ELECTRIC AVE
SPOKANE WA 99224-9037

MR MALCOLM BOWIE

808 WEST SPOKANE FALLS BLVD
3RD FLOOR DEVELOPERS SERVICE
SPOKANE WA 99201




Aluminum Recycling Corporation Mailing Jan 2001

M€ A*NGEL BROWN
1. ROAD 6 SE
WARDEN WA 98857-9608

MS DORIS CELLARIUS

WA ENVIRONMENTAL COUNCIL
1063 S CAPITOL SUITE 212
OLYMPIA WA 98501-1272

HON LARRY CROUSE

WA STATE REPRESENTATIVE
P O BOX 40600

OLYMPIA WA 98504-0600

MS FLORANGELA DAVILA
S{F TTLE TIMES

P OX70

SEATTLE WA 98111

MS ANNE DUFFY

WA DEPARTMENT OF HEALTH
OFFICE OF TOXICS SUBSTANCES
P O BOX 47825

OLYMPIA WA 98504-7825

EDITOR

JOURNAL OF BUSINESS
112 E 1ST AVE
SPOKANE WA 99202

EDITOR

THE ADVOCATE

NORTHEAST COMMUNITY CENTER
4 ¥COOK

St~ ANE WA 99207-5880

HON LISA BROWN

WA STATE SENATOR

P O BOX 40482
OLYMPIA WA 98504-0482

CITY EDITOR

THE SPOKESMAN REVIEW
P OBOX 2160

SPOKANE WA 99210-1615

MR ALFRED DAINTY
2507 E WEILE AVE
SPOKANE WA 99207-7624

MR BILL DILLON
PUBLISHER

THE ADVOCATE
4001 N COOK
SPOKANE WA 99207

EDITOR

THE VALLEY HERALD

P O BOX 142020
SPOKANE WA 99214-2020

EDITOR

THE VALLEY VOICE

THE SPOKESMAN REVIEW
13208 E SPRAGUE
SPOKANE WA 99216-0844

MS ESTER HOLMES
WEAVE

523 S DIVISION #C
SPOKANE WA 99202




Aluminum Recycling Corporation Mailing Jan 2001

MR. JAMES FOREMAN
3515 E BROAD
SPOKANE WA 99207-6801

MR ROB FUKAI
ENVIRONMENTAL AFFAIRS
AVISTA CORP

P O BOX 3727

SPOKANE WA 99220-3727

HON JEFF GOMBOSKY

WA STATE REPRESENTATIVE
P O BOX 40600

OLYMPIA WA 98504-0600

MR PAUL HAMILTON

HILLYARD NEIGHBORHOOD COUNCIL
5921 N MARKET

SPOKANE WA 99207-6407

HON PHIL HARRIS

SPOKANE COUNTY COMMISSIONER
1116 W BROADWAY AVE

SPOKANE WA 99260-0100

HILLYARD BUSINES ASSOC.
NORTHEAST COMMUNITY CENTER
4001 N COOK

SPOKANE WA 99207-5880

HILLYARD STEERING COMMITTEE
NORTHEAST COMMUNITY CENTER
4001 N COOK

SPOKANE WA 99207-5880

MSBETITY FOWLER .
SAFE WATER COALITION OF WA STATE -
5615 W LYONS COURT

SPOKANE WA 99208-3874

MR MARTY GILCHRIST
HEWLETT-PACKARD COMPANY
24001 E MISSION AVE

LIBERTY LAKE WA 99019-9599

MR CRAIG GRUENIG

- LABORER LOCAL #2338

1310 W ROWAN AVE
SPOKANE WA 99205-5445

MR LARRY HAMPSON

SIERRA CLUB-SPOKANE ,
3118 S WINDSOR RD {
SPOKANE WA 99224-5043

MR TOM HECKLER

SPOKANE CITY FIRE DEPARTMENT
WEST 44 RIVERSIDE

SPOKANE WA 99201

HILLYARD CENIER
4410 N MARKET
SPOKANE WA 99207-5829

MR FRED HOBBS
ACME MATERIALS AND

CONSTRUCTION COMPANY

P O BOX 2503 |
SPOKANE WA 99220-2053 :




Aluminum Recycling Corporation Mailing Jan 2001

M~ "TEVE HOLDERBY

S. _ANE COUNTY HEALTH DEPT
1101 W COLLEGE AVE

SPOKANE WA 99201-2094

MS SARAH HUBBARD-GRAY
HUBBARD-GRAY CONSULTING
6604 W IROQUOIS DRIVE
SPOKANE WA 99208

MR DICK JELTSCH

KAISER ALUMINUM MEAD WORKS
2111 E HAWTHORNE ROAD

MEAD WA 99021-9517

MR & MRS PETER L KELSEY
Y N HAMILTON
SPUKANE WA 99218-1771

MR ELMER LINDAHL

C/O VALLEY EQUIPMENT CO
3704 E BOONE AVE
SPOKANE WA 99202-4579

MR KERMIT LOGAN
POBOX 1354
MEAD WA 59021-1354

MR GARY LUPFER
WHITWORTH WATER DIST NO 2
11" "] N WATKIKI ROAD

S .ANE WA 99218-2699

MR DAVID HOPPENS
P OBOX 40
MALO WA 99150-0040

MR GERAILD HUSBAND
421 “K” STREET SW
QUINCY WA 98848-1625

MS. SADIE KARABA
4734 NFREYA
SPOKANE WA 99217

MR DAL LAREVA
4225ERICH
SPOKANE WA 99207-6765

MS KAREN LINDHELDT
CENTER FOR JUSTICE
423 W FIRST AVE #240
SPOKANE WA 99201

MR GARY LOWE, MANAGER
NORTH SPOKANE IRRIGATION
DISTRICT NO 8

7221 N REGAL

SPOKANE WA 99207-7897

MS BONNIE MAGER

WA ENVIRONMENTAL COUNCIL
3 E6TH AVE #B

SPOKANE WA 99202-1314




Aluminum Recycling Corporation Mailing Jan 2001

HON BOB MCCASLIN
WA STATE SENATOR

P OBOX 40482

OLYMPIA WA 98504-0482

MR TED S. McGREGOR, JR
EDITOR & PUBLISHER
THE INLANDER

1003 E TRENT, STE 110
SPOKANE WA 99202

MR RICH MEGALE
1820 S GRAHAM ROAD
MEDICAL LAKE WA 99022-9790

CONTAMINANTS SPECIALIST

US FISH & WILDLIFE SERVICE
11103 EAST MONTGOMERY, SUITE 2
SPOKANE WA 99206

THE LANDS COUNCIL
517 SDIVISION
SPOKANE WA 99202

HON GEORGE NETHERCUTT
US REPRESENTATIVE

US COURTHOUSE

920 W RIVERSIDE STE 594
SPOKANE WA 99201-1008

NEWS DIRECTOR

KGA AM

P OBOX 30013

SPOKANE WA 99223-3026

HON KATE MCCASLIN

SPOKANE COUNTY COMMISSIONER
1116 W BROADWAY AVE

SPOKANE WA 99260-0100

MR DENNIS MCLAUGHLIN
16617 N PRIMROSE LANE
NINE MILE FALLS WA 99026-9386

MR STAN MILLER

208 WATER QUALITY PROGRAM
SPOKANE CO ENGINEERING DEPT
811 N JEFFERSON

SPOKANE WA 9926-01080

HON PATTY MURRAY
US SENATOR

601 W MAIN AVE #1213
SPOKANE WA 95201

NEEF
PO BOX 8221
SPOKANE WA 99203-0221

NEWS DIRECTOR

KPBX FM

2319 N MONROE
SPOKANE WA 99205-4586

NEWS DIRECTOR

KAQQ AM

300 E 3RD AVE
SPOKANE WA 99202-1454
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M™ MOUGLAS PIERCE

H LO-ENVIRONMENTAL TECHNOLOGIES

54 NONSET PATH
ACTON MA 01720

MR RICHARD PRETE
28415 N ELK CHATTAROY ROAD
CHATTAROY WA 99003

MR N BRUCE RAWLS

SPOKANE COUNTY UTILITIES DEPT
811 N JEFFERSON

SPOKANE WA 99260-0180

RESIDENT
3 SRICH
SPUKANE WA 99217

RESIDENT
3809 E RICH
SPOKANE WA 99217

RESIDENT
3606 E PRINCETON
SPOKANE WA 99217

RESIDENT
3618 E PRINCETON
S ANE WA 99217

MS MICHELLE PIRZAIIDEH
COMMUNITY RELATIONS
EPA REGION 10 (HW 117)
1200 SIXTH AVE

SEATTLE WA 98101-3188

MS DIANE RASMUSSEN
SPOKANE HUMANE SOCIETY
6607 N HAVANA

SPOKANE WA 99207-7499

RESIDENT
3637 ERICH
SPOKANE WA 99207-6759

RESIDENT
3827 E RICH
SPOKANE WA 99217

RESIDENT
4405 N REBECCA
SPOKANE WA 99207-6754

RESIDENT
3612 E PRINCETON
SPOKANE WA 99217

RESIDENT
3703 E PRINCETON
SPOKANE WA 99217
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RESIDENT
3715 E LONGFELLOW
SPOKANE WA 99217

RESIDENT
3721 E LONGFELLOW
SPOKANE WA 99217

RESIDENT
3824 E LONGFELLOW
SPOKANE WA 99217

RESIDENT
3629 E PRINCETONW
SPOKANE WA 99217

RESIDENT
4704 NFREYA
SPOKANE WA 99207-6808

RESIDENT
4714 NFREYA
SPOKANE WA 99207-6808

RESIDENT
4730 NFREYA
SPOKANE WA 99207-6808

RESIDENT
3704 E LONGFELLOW
SPOKANE WA 99217

RESIDENT
3817 E LONGFELLOW
SPOKANE WA 99217

RESIDENT
3714 E PRINCETON
SPOKANE WA 99217

RESIDENT
4630 NFREYA
SPOKANE WA 99207-6807

~ RESIDENT

4710 NFREYA
SPOKANE WA 99207-6808

RESIDENT
4724 N FREYA
SPOKANE WA 99207-6808

RESIDENT
3515 E WELLESLEY
SPOKANE WA 99207-6825
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R DENT
3528 E BROAD
SPOKANE WA 99207-6801

RESIDENT
3511 E BROAD
SPOKANE WA 99207-6801

HON CHERI RODGERS

CITY OF SPOKANE

808 W SPOKANE FAILLS BLVD
SPOKANE WA 99201-3326

SAREWAY
4 NMARKET
SPUKANE WA 99207-5930

HON LYNN SCHINDLER

WA STATE REPRESENTATIVE
P O BOX 40600

OLYMPIA WA 98504-0600

MS SALLY A SIMMONS
2821 E VINEYARD DRIVE
PASCO WA 99301-9669

MR ALLEN SWANSON
MEAD SCHOOL DIST
17 "SNFREYA

N D WA 99021-9606

RESIDENT
3524 E BROAD
SPOKANE WA 99207-6801

RESIDENT
3503 E BROAD
SPOKANE WA 99207-6801

HON JOHN ROSKELLEY

SPOKANE COUNTY COMMISSIONER

1116 W BROADWAY AVE
SPOKANE WA 99260-0100

MR DAN SANDER
DEPARTMENT OF HEALTH
1500 W 4TH AVE #305
SPOKANE WA 99204-1639

MR BRUCE A SHEPPARD
BNSF

2454 OCCIDENTAL AVE S #1A
SEATTLE WA 98134-1451

MS BRIGHTSPIRIT
ROUTE 3, BOX 74-F
DAVENPORT WA 99122

MR CARL SWANSON
SWANSON HAY COMPANY
3421 E HAWTHORNE ROAD
MEAD WA 99021-9593
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HON JOHN POWERS MR JERRY THAYER.

MAYOR OF THE CITY OF SPOKANE WILDER ENVIRONMENTAL

808 W SPOKANE FALLS BLVD 1525 EAST MARINE VIEW DRIVE
SPOKANE WA 95201-3333 EVERETT WA 98201-1927

MS JANET TU MR RICHARD D WILLIAMS
WALL STREET JOURNAL 1200 WASHINGTON TRUST FINANCIAL CENTER
2101 4TH AVENUE, SUITE 1830 717 W SPRAGUE AVE

SEATTLE WA 98121 SPOKANE WA 99204-0471

HON ALEX WOOD

WA STATE REPRESENTATIVE

P O BOX 40600

OLYMPIA WA 98504-0600




APPENDIX C

GLOSSARY

Agreed Order: A legal document issued by Ecology which formalizes an agreement between
the department and potentially liable persons (PLPs) for the actions needed at a site.
An agreed order is subject to public comment If an order is substantially changed, an
additional comment period is provided :

Applicable State and Federal Law: All legally applicable requirements and those
requirements that Ecology determines are relevant and appropriate requirements.

Area Background: The concentrations of hazardous substances that are consistently present in
the environment in the vicinity of a site which are the 1esult of human activities

unrelated to releases from that site.
Carcinogen: Any substance or agent that produces or tends to produce cancer in humans.

Chronic Toxicity: The ability of a hazardous substance to cause injury or death to an
organism resulting from repeated or constant exposure to the hazardouns substance over
an extended petiod of time.

Cleanup: The implementation of a cleanup action or interim action.

Cleanup Action: Any remedial action, except interim actions, taken at a site to eliminate,
render less toxic, stabilize, contain, immobilize, isolate, treat, destroy, or remove a
hazardous substance that complies with cleanup levels; utilizes permanent solutions to
the maximum extent practicable; and includes adequate monitoring to ensure the
effectiveness of the cleanup action.

Cleanup Action Plan: A document which identifies the cleanup action and specifies cleanup
standards and other requirements for a particular site. After completion of a comment
petiod on a Draft Cleanup Action Plan, Ecology will issue a final Cleanup Action Plan.

Cleanup Level: The concentration of a hazardous substance in soil, water, air or sediment
that is determined to be protective of human health and the environment under specified
exposute conditions,

Cleanup Process: The process for identifying, investigating, and cleaning up hazardous waste
sites.

Consent Decree: A legal document, approved and issued by a court which formalizes an
agreement reached between the state and potentially liable persons (PLPs) on the




actions needed at a site. A decree is subject to public comment. If a decree is
substantially changed, an additional comment period is provided.

Containment: A container, vessel, barrier, or structure, whether natural or constructed,
which confines a hazardous substance within a defined boundary and prevents or
minimizes its release into the environment.

Contaminant: Any hazardous substance that does not occur naturally or occurs at greater than
natural background levels.

Enforcement Order: A legal document, issued by Ecology, requiring remedial action.
Failure to comply with an enforcement order may result in substantial liability for costs
and penalties. An enforcement order is subject to public comment. If an enforcement
order is substantially changed, an additional comment period is provided.

Environment: Any plant, animal, natural resource, surface water (including uﬁderlying
sediments), ground water, drinking water supply, land surface (including tidelands and
shorelands) or subsurface sirata, or ambient air within the state of Washington.

Exposure: Subjection of an organism to the action, influence ot effect of a hazardous
substance {(chemical agent) or physical agent.

Exposure Pathways: The path a hazardous substance takes or could take form a source to an
exposed organism. An exposure pathway describes the mechanism by which an
individual or population is exposed or has the potential to be exposed to hazardous
substances at or originating from the site, Each exposure pathway includes an actual or
potential source or release from a source, an exposuie point, and an exposure route. If
the source exposure point differs from the source of the hazardous substance, exposure
pathway also includes a transport/exposure medium.

Facility: Any building, structure, installation, equipment, pipe or pipeline (including any pipe
into a sewer or publicly-owned treatment works), well, pit, pond, lagoon,
impoundment, ditch, landfill, storage container, motor vehicle, rolling stock, vessel, or
aircraft; or any site or area where a hazardous substance, other than a consumer
product in consumer use, has been deposited, stored, disposed o1, placed, or otherwise
come to be located.

Feasibility Study (FS): A study to evaluate alternative cleanup actions for a site. A cominent
period on the diaft report is required. Ecology selects the preferred alternative after
reviewing those documents.

Free Product: A hazardous substance that is present as a nonaqueous phase liquid (that is,
liquid not dissolved in water).




Groundwater: Water found beneath the earth’s surface that fills pores between materials such
as sand, soil, or gravel. In aquifers, groundwater occurs in sufficient quantities that it

can be used for drinking water, irrigation, and other purposes.

Hazardous Sites List: A list of sites identified by Ecology that requires further remedial
action. The sites are ranked from 1 to 5 to indicate their 1elative priority for further

action.

Hazardous Substance: Any dangerous or extremely hazardous waste as defined in RCW
70.105.010 (5) (any discarded, useless, unwanted, or abandoned substances including,
but not limited to, certain pesticides, or any residues or containers of such substances
which are disposed of in such quantity or concentration as to pose a substantial present
or potential hazard to human health, wildlife, or the environment because such wastes
or constituents or combinations of such wastes; (a) have short-lived, toxic propetties
that may cause death, injury, or illuess or have mutagenic, teratogenic, or carcinogenic
properties; or (b) are corrosive, explosive, flammable, or may generate pressure
through decomposition or other means,) and (6) (any dangerous waste which (a) will
persist in a hazardous form for several years or more at a disposal site and which in its
persistent form presents a significant environmental hazard and may affect the genetic
makeup of man or wildlife; and is highly toxic to man or wildlife; (b) if disposed of at a
disposal site in such quantities as would present an extreme hazard to man or the
environment), or any dangerous or extremely dangerous waste as designated by rule
under Chapter 70.105 RCW: any hazardous substance as defined in RCW 70.105.010
(14) (any liquid, solid, gas, or shudge, including any material, substance, product,
commodity, or waste, regardless of quantity, that exhibits any of the characteristics or
criteria of hazardous waste as described in rules adopted under this chapter,) or any
hazardous substance as defined by rule under Chapter 70.105 RCW; petroleum

products.

Hazardous Waste Site: Any facility where there has been a confirmation of a release or
threatened release of a hazardous substance that requires remedial action.

Independent Cleanup Action: Any remedial action conducted without Ecology oversight or
approval, and not under an order or decree.

Initial Investigation: An investigation to determine that a release or threatened release may
have occurred that warrants further action.

Interim Action: Any remedial action that partially addresses the cleanup of a site.

Mixed Funding: Any funding, either in the form of a loan or a contribution, provided to
potentially liable persons from the state toxics control account.

Model Toxics Control Act (MTCA): Washington State’s law that governs the investigation,
evaluation and cleanup of hazardous waste sites. Refers to RCW 70.105D. It was




approved by voters at the November 1988 general election and known is as Initiative
97. The implementing regulation is WAC 173-340.

Monitoring Wells: Special wells drilled at specific locations on or off a hazardous waste site
where groundwater can be sampled at selected depths and studied to determine the
direction of groundwater flow and the types and amounts of contaminants present.

Natural Background: The concentration of hazardous substance consistently present in the
environment which has not been influenced by localized human activities.

National Priorities List (NPL): EPA’s list of hazardous waste sites identified for possible
long-term remedial response with funding from the federal Superfund trust fund.

Owner or Operator: Any person with any ownership interest in the facility or who exercises
any control over the facility; or in the case of an abandoned facility, any person who
had owned or operated or exercised control over the facility any time before its

- abandonment.

Polynuclear Aromatic Hydrocarbon (PAH): A class of organic compounds, some of which
are long-lasting and carcinogenic. These compounds are formed from the combustion
of organic material and are ubiquitous in the environment. PAHs are commonly
formed by forest fires and by the combustion of fossil fuels.

Potentially Liable Person (PLP): Any person whom Ecoiogy finds, based on credible
evidence, to be liable under authority of RCW 70.105D.040.

Public Netice: Ata minimum, adequate notice mailed to all persons who have made a timely
request of Ecology and to persons residing in the potentially affected vicinity of the
proposed action; mailed to appropriate news media; published in the local (city or
county) newspaper of largest circulation; and opportunity for interested persons to
comment,

Public Participation Plan: A plan prepared under the authority of WAC 173-340-600 to
encourage coordinated and effective public involvement tailored to the public’s needs at
a particular site.

Recovery By-Products: Any hazardous substance, water, sludge, or other materials collected
in the free product removal process in response to a release from an underground
storage tank.

Release: Any intentional or unintentional entry of any hazardous substance into the
environment, including, but not limited to, the abandonment or disposal of containers
of hazardous substances.




Remedial Action: Any action to identify, eliminate, or minimize any threat posed by
hazardous substances to human health or the environment, including any investigative
and monitoring activities of any release or threatened release of a hazardous substance
and any health assessments or health effects studies.

Remedial Investigation: A study to define the extent of problems at a site. When combined
with a study to evaluate alternative cleanup actions it is referred to as a Remedial
Investigation/Feasibility Study (RI/FS). In both cases, a comment period on the draft
report is required.

Responsiveness Summary: A compilation of all questions and comments to a document open
for public comment and their respective answers/replies by Ecology. The
Responsiveness Summary is mailed, at a minimum, to those who provided comments
and its availability is published in the Site Register.

Risk Assessment: The determination of the probability that a hazardous substance, when
released into the environment, will cause an adverse effect in exposed humans or other
living organisms.

Sensitive Environment: An area of particular environmental value, where a release could
pose a greater threat than in other areas including: wetlands; critical habitat for
endangered or threatened species; national or state wildlife refuge; critical habitat,
breeding or feeding area for fish or shellfish; wild or scenic river; rookery; riparian
area; big game winter range. '

Site: See Facility.

Site Characterization Report: A written report describing the site and pature of a 1elease
from an underground storage tank, as described in WAC 173-340-450 (4) (b).

Site Hazard Assessment (SHA): An assessment to gather information about a site to confirm
whether a release has occuired and to enable Ecology to evaluate the relative potential
hazard posed by the telease. If further action is needed, an RI/FS is undertaken.

Site Register: Publication issued every two weeks of major activities conducted statewide
related to the study and cleanup of hazardous waste sites under the Model Toxics
Control Act. To 1eceive this publication, please call (360) 407-7200.

Surface Water: Lakes, rivers, ponds, streams, intand waters, salt waters, and all other
surface waters and water courses within the state of Washington or under the

jurisdiction of the state of Washington.

TCP: Toxics Cleanup Program at Ecology




Total Petroleum Hydrocarbons (TPH): A scientific measure of the sum of all petroleum
hydrocarbons in a sample (without distingnishing one hydrocarbon from another) The
“petroleum hydrocarbons” include compounds of carbon and hydrogen that are derived
from naturaily occurring petroleum sources or from mamufactured petroleum products
(such as refined oil, coal, and asphait)

Toxicity: The degree to which a substance at a particular concentration is capable of causing
harm to living o1ganisms, including people, plants and animals.

Underground Storage Tank (UST): An underground storage tank and connected
underground piping as defined in the rules adopted under Chapter 90.76 RCW.

Washington Ranking Method (WARM): Method used to rank sites placed on the hazardous
sites list. A report describing this method is available from Ecology .
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Senior Vice President, Secretary and General
Counsel

August 20, 2008

Via Federal Express
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N

Sandra Treccani, Toxics Cleanup Program e
Eastern Regional Office AUG 21 92008

WA Department of Ecology

4601 N. Monroe DEPARTMENMT OF FCOLOGY

Spokane, WA 99205 FASTERN REGIH

Re:  “Aluminum Recycling — Trentwood,” 2317 N Sullivan Rd, Veradale, WA 99037,
July 23, 2008 Notice of Potential Liability under the Model Toxics Control Act

Dear Ms. Treccani:

On behalf of Kaiser Aluminum & Chemical Corporation LLC (“KACCLLC”), successor-
in-interest to Kaiser Aluminum & Chemical Corporation (“KACC?”), I am responding to your
July 23, 2008 Notice of Potential Liability (the “Notice”) concerning the above-referenced site
(the “Site”). The Notice explains that Washington Department of Ecology has identified Kaiser
Aluminum as a Potentially Liable Person (“PLP”) at the Site. For the reasons outlined below,
KACCLLC respectfully challenges its status as a PLP at the Site and declines to participate in
the proposed process described in your Notice.

On February 12, 2002, KACC, along with several affiliated companies, filed for
reorganization under chapter 11 of the United States Bankruptcy Code. As part of certain
restructuring transactions consummated in connection with KACC’s plan of reorganization,
KACC was merged into KACCLLC in 2006 and thus KACCLLC is the successor-in-interest to
KACC.

The liabilities asserted against KACC concerning the Site were discharged pursuant to
the plan of reorganization (the “Plan”) applicable to KACC and the February 6, 2006 order of the
United States Bankruptcy Court for the District of Delaware (the “Bankruptcy Court”)
confirming the Plan (the “Confirmation Order”).! Of further note, the injunctions the
Bankruptcy Court issued in connection with confirmation of the Plan permanently enjoin all
entities from commencing or continuing any action or other proceeding against, inter alia,
KACC or KACCLLC on account of any claim or liability arising on or before the July 6, 2006
effective date of the Plan (the “Effective Date”). All of the acts that allegedly caused the
contamination at the Site occurred and any claims against KACC relating to the environmental
conditions at the Site arose well before the Effective Date.

' The United States District Court for the District of Delaware entered an order affirming the Confirmation Order on
May 11, 2006. The Plan became effective on July 6, 2006.

27422 Portola Parkway, Suite 350
Foothill Ranch, California 92610-2831
Tel (949) 614-1767

Fax (949) 614-1867



Further, on August 17, 2003, KACC entered into a multi-site consent decree (the
“Consent Decree”) with the United States, on behalf of USEPA and certain other federal
agencies; certain states, including the State of Washington; and the Puyallup Tribe of Indians.?
The Bankruptcy Court approved the Consent Decree on October 27, 2003. A copy of the
Consent Decree is enclosed for your convenience.

The Consent Decree categorizes each site with respect to which KACC has been or could
be alleged to be responsible for environmental contamination as either a Liquidated Site, a
Discharged Site, a Debtor-Owned Site, a Reserved Site or an Additional Site (as each such term
is defined in the Consent Decree). The Aluminum Recycling Site would be classified as an
Additional Site. Accordingly, KACC’s alleged liability for the Site was discharged under
section 1141 of the United States Bankruptcy Code by the confirmation of the Plan, and KACC
no longer is obligated to participate in clean-up activities or subject to orders to do so. See
CONSENT DECREE, Y 7. There is a process for potential allowance of a monetary claim, which
would be liquidated and satisfied in the same manner and at the same rate as were prepetition,
general unsecured claims in KACC’s Bankruptcy proceedings. See id., § 8. However, this
process is different from that outlined in the Notice.

Sincerel

John M. Donnan
Senior Vice President, Secretary, and General Counsel
Kaiser Aluminum & Chemical Corporation LLC

enclosure—as stated.

? The United States published notice of the proposed Consent Decree in the Federal Register at 68 Fed. Reg. 51596
(Aug. 27, 2003).



IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In Re: Jointly Administered

KAISER ALUMINUM CORPORATION,

a Delaware corporation, et al., Case No. 02-10429 (JKF)

Debtors. Chapter 11

CONSENT DECREE

WHEREAS Kaiser Aluminum Corporation (“KAC”) and certain of its affiliates,
including debtor-in-possession, Kaiser Aluminum & Chemical Corporation (“KACC”},
(collectively the “Debtors™) filed with the United States Bankruptcy Court for the District of
Delaware (the “Court” or “Bankruptcy Court”) voluntary petitions for relief under Title 11 of the
United States Code (the “Bankruptcy Code™) on various dates as set forth in Attachment A
hereto, which cases have been consolidated for procedural purposes and are being administered
jointly, styled In re Kaiser Aluminum Corporation, et al., Case No. 02-10429 (JKF) (the
- “Chapter 11 Cases”);

WHEREAS the United States, on behalf of the United States Environmental Protection
Agency (“EPA”), the Department of Tnterior (“DOI”) and the National Oceanic and Atmospheric
Administration (“NOAA”) (collectively, the “Settling Federal Agencies™), contends that the
Debtors are liable for response costs incurred and to be incurred by the United States in the
course of responding to releases and threats of releases of hazardous substances into the
environment for the Liquidated Sites as set forth herein and natural resource damages relating to
such sites;

WHEREAS the United States, on behalf of EPA, DOI, NOAA and the Nuclear
Regulatory Commission (“NRC"), has filed a proof of claim, Claim No. 7135, against the’
Debtors (“Claim No, 7135™); ‘
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WHEREAS the States of California, Rhode Island and Washington (the “States”) contend
that the Debtors are liable for response costs incurred and to be incurred by the States in the
course of responding to releases and threats of releases of hazardous substances into the
environment for certain of the Liquidated Sites as set forth herein and natural resource damages
relating to such sites;

WHEREAS the State of California has filed a proof of ¢laim, Claim No. 7297, against
KACC (*“Claim No. 7297");

WHEREAS the State of Rhode Island has filed a proof of claim, Claim No, 7111, against
the Debtors (“Claim No. 71117);

WHEREAS the State of Washington has filed a proof of claim, Claim No. 7181, against
KAC (“Claim No. 71817

WHEREAS the Puyallup Tribe of Indians (the “Tribe”) contends that the Debtors are
liable for natural resource damages relating to a certain Liquidated Site as set forth herein and
has filed a proof of claim, Claim No. 1727, against KAC (“Claim No. 1727™),;

WHEREAS the Debtors would dispute the United States’, the States’, and the Tribe’s
contentions and would object, in whole or in part, to their proofs of claim;

WHEREAS the Debtors seek, to the maximum extent permmtted by law, to obtain
protection, through the resolution of environmental labilities for the Liquidated Sites as set forth
herein, from and against all Claims that have been or may in the future be asserted for response
costs or natural resource damages;

WHEREAS the Debtors, the Settling Federal Agencies, the States, and the Tribe wish to
resolve their differences with respect to the Liquidated Sites and with respect to the proofs of
claim of the Settling Federal Agencies, the States, and the Tribe, as well as to address other
issues relating to environmental matters as provided herein;

WHEREAS in consideration of, and in exchange for, the promises and covenants herein,

including, without limitation, the covenants not to sue set forth in Paragraphs 18, 20 and 24 and,
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subject to the provisions of Paragraphs 28-30 and intending to be legally bound hereby, the
Debtors, the Settling Federal Agencies, the States and the Tribe hereby agree to the terms and
provisions of this Consent Decree;

WHEREAS settlement of the matters governed by this Consent Decree is in the public
interest and an appropriate means of resolving these matters and will lead to a more expeditious
cleanup of hazardous substances in compiiénce with federal and state laws and regulations,
including cleanup standards under Wash. Rev. Code § 70.105D.030(2)(e);

NOW, THEREFORE, without the admission of liability or any adjudication on any issue
of fact or law, and upon the consent and agreement of the parties to this Consent Decree by their

attorneys and authorized officials, it is hereby agreed as follows:

DEFINITIONS
1. In this Agreement, the following terms shall have the following meanings:
A, “Additional Sites” means all sites and properties, including, without

limitation, all facilities, as that term is defined in CERCLA, other than the Liquidated Sites, the
Discharged Sites, the Debtor-Owned Sites and the Reserved Sites. An “Additional Site” shall be
construed to include (i) for those sites now or hereafier included on the NPL, all areas of a site as
defined by EPA for purposes of the NPL, including any later expansion of such site as may be
determined by EPA, and any affected natural resources, and (ii) for those sites or portions of sites
not included on the NPL, all areas and natural resources affected or potentially affected by the
release or threatened release of hazardous substances.

B. - “Allowed General Unsecured Claim” against a particular Debtor shall
have the meaning set forth in the Plan of Reorganization.

C. “CERCLA” refers to the Comprehensive Environmental Response,
Compensation and Liability Act, 42 U.S.C. §9601 ef seq., as now in effect or hereafter amended.

D. “Claims” has the meaning provided in Section 101(5) of the Bankruptcy
Code.
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affiliates listed on Attachment A hereto that filed voluntary petitions for relief on the respective

E. “Debtors” means Kaiser Aluminum Corporation and certain of its

dates set forth on Attachment A hereto, as debtors, debtors-in-possession or in 2 new or

reorganized form as a result of the Chapter 11 Cases.

any of the Debtors at or at any time after the confirmation of the Plan of Reorganization, except

F. “Debtor-Owned Sites” means any properties, facilities or sites owned by

that Debtor-Owned Sites shall not include any Reserved Sites as defined below.

G. “Discharged Sites” means the following 18 sites (in alphabetical order)

which shall have the Claims treatment set forth in Paragraph 17:

American Barrel/ Utah Power & Light in Salt Lake City, UT

Brantley Landfill in Island, KY

Colorado School of Mines in Penver, CO

Des Moines Barrel & Drum Site in Des Moines, 1A

Fike-Artel Chemical Site in Nitro, WV

Hillyard Processing (aka Aluminum Recycling Corp.) in Spokane, WA (with
respect to the State of Washington only)

J.L.S. Landfill in Jamesburg, NJ

Kaiser Center in Oakland, CA (with respect to the State of California only)
Kin-Buc Landfiil in Edison, NJ

Lawrence County Landfill in Lawrence County, IN

Many Diversified Interests in Houston, TX

Marco of Iota in Tota, LA

Metro Container in Trainer, PA

Mexico Feed & Seed/ Pierce Waste Oil Services in Mexico, MO

Miami County Incinerator in Troy, OH

New Lyme Landfill in New Lyme, OH
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s North American Environmental in Clearfield, UT
s Pottstown in Pottstown, PA.

A “Discharged Site” delineated above shall be construed to include (i) for
those sites now or hereafter included on the NPL, all areas of a site as defined by EPA for
purposes of the NPL, including any later expansion of such site as may be determined by EPA,
and any affected natural resources, or (i1) for those sites or portions of sites not included on the
NPL, all areas and natural resources affected or potentially affected by the release or threateﬁed |
release of hazardous substances.

H. “DOI” means the Department of the Interior of the United States of
America or any legal successor thereto.

L “EPA” means the United States Environmental Protection Agency or any
legal successor thergto,

L “Effective Date™ means the date on which this Consent Decree is
approved by the Bankruptcy Court.

K. “Effective Date of the Plan of Reorganization” means the date on which
any plan of reorganization that includes KACC and is confirmed becomes effective in
accordance with its terms.

L. “KACC” means Kaiser Aluminum & Chemical Corporation as debtor,
debtor-in-possession or in a new or reorganized form as a result of the Chapter 11 Cases.

M. “Liquidated Sites’* means the following 66 sites (in alphabetical order)
which shall have the Claims treatment as set forth in Paragraphs 4(A), 4(B) or 4(C) below, as
noted in parentheses:

» Aberdeen Pesticide Dumps Superfund Site in Aberdeen, NC (Paragraph 4(C))
¢ American Chemical Services in Griffith, IN (Paragraph 4(B))

s Aqua Tech Environmental Inc. in Greer, SC (Paragraph 4(B))

*»  ARRCOM Corporation in Kootenai County, 1D (Paragraph 4(B))
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Bay Area Drum Site in San Francisco, CA (Paragraph 4(C))

Bay Drums (aka Peak Oil Co.) in Brandon, FL (Paragraph 4(C))

Bayou Sorrel in Bayou Sorrell, LA (Paragraph 4(C))

Breslube Penn Superfund Site in Coroapolis, PA (Paragraph 4(C))

Cannons Engineering Corporation in Bridgewater, MA, Plymouth, MA and
Londonderry, NH and Gilson Road, aka Sylvester's in Nashua, NH (Paragraph
4(B))

Casmalia Disposal Site in Santa Barbara County, CA (Paragraph 4(C))
Center for Technology (aka CFT or Pleasanton Center for Technology) in
Pleasanton, CA (Paragraph 4C)) (with respect to the State of California only)
Chemical Controf Superfund Site in Elizabeth, NJ (Paragraph 4(B}))
Chemical Handling Corporation in Broomfield, CO; (Paragraph 4(B))
Coastal Radiation Services in St. Gabriel, LA (Paragraph 4(C))

Combustion Inc. in Livingston, LA {Paragraph 4(C))

‘Commencement Bay (Hylebos Waterway) in Tacoma, WA (Paragraph 4(C))
Commercial Qil Services in Toledo, OH (Paragraph 4B}))

Custom Distribution Services in Perth Amboy, NJ (Paragraph 4(A))
Diamond State Salvage Yard in Wilmington, DE (Paragraph 4(A))
Doepke-Holliday in Johnson County, KS (Paragraph 4(B)})

Douglassville Disposal/ Berks Reclamation in Douglassville, PA (Paragraph
HC)

Dubose Oil Preducts Superfund Site in Cantonment, FL (Paragraph 4(C))
Dutchtown Refinery in Dutchtown, LA (Paragraph 4(C))

Eastern Diversified Metals Superfund Site in Hometown, PA (Paragraph 4(C))
Ekotek (aka Petrochem Recycling) in Salt Lake City, UT (Paragraph 4(B))
Ellis Road in Jacksonville, FL (Paragraph 4(B))
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Envirotek II in Tonawanda, NY (Paragraph 4(B))

Ettlinger’s Pit in Duval County, FL (Paragraph 4(A))

Four County Landfill in De Long, IN {(Paragraph 4(B))

French Limited in Crosby, TX (Paragraph 4(B))

Geigy Superfund Site in Aberdeen, NC (Paragraph 4(C))

General Refining in Garden City, GA (Paragraph 4(A))

Gibson Environmental, Inc. in Bakersfield, CA (Paragraph 4(C))
Great Lakes Container in St. Louis, MO (Paragraph 4(A))

Higgins Disposal in Somerset County, NJ (Paragraph 4(A})
Hillsdale Drums in Hillsdale and Amite, LA (Paragraph 4(B))

Huth Qil Services in Cleveland, OH (Paragraph 4(C))

Laskin Poplar in Ashtabula County, OH (Paragraph 4(B))

Liquid Disposal in Utica, MI (Paragraph 4(B))

Liquid Dynamics in Chicago, IL (Paragraph 4(C}))

Lorentz Barrel & Drum in San Jose, CA (Paragraphs 4(B))
Marzone in Tipton, GA (Paragraph 4(C))

Metamora Landfill in Lapeer County, MI (Paragraph 4(A))
Moyer’s Landfill in Collegeville, PA (Paragraph 4(B))

Operating Industries, Inc. Corporation in Monterey Park, CA (Paragraph 4(B))
Pickettviile Road Landfill Site in Jacksonville, FL (Paragraph 4(C))
PRC Patterson in Patterson, CA (Paragraph 4(C))

Pristine, Inc. in Reading, OH (Paragraph 4(B))

Quicksilver Products, Inc. in Brisbane, CA (Paragraph 4(A)) (with respect to the
State of California only)

Richmond Railyard in Richmond, CA (Paragraph 4(A))
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¢ Richmond Shipyard No. 2 (aka Marina Bay Development) in Richmond, CA
(Paragraph 4(C))

* Rouse Steel Drums in Jacksonville, FL (Paragraph 4(B))

o Sadler Drum Superfund Site in Mulberry, FL (Paragraph 4(C))

» Sand Springs Petrochemical Complex in Sand Springs, OK (Paragraph 4(B))

o Sea Cliff Marina in Richmond, CA (Paragraph 4(A)) (with respect to the State of
California only)

o Spokane Junkyard in Spokane, WA (Paragraph 4(C))

» Stickney Ave. Landfill & Tyler St. Dump in Toledo, OH (Paragraph 4(A))

o Tacoma Reduction Facility in Tacoma, WA (Paragraph 4(A))

o Tex-Tin in Texas City, TX (Paragraph 4(C))

¢ Tremont City Landfiil in Clark County, OH (Paragraph 4(C))

¢ Tri-County and Elgin Landfills in South Elgin, IL (Paragraph 4(C))

e  Waste, Inc. Landfill in Michigan City, IN (Paragraph 4(A))

+ West County Landfill Site in Contra Costa County, CA (Paragraph 4(B))

*  West Virginia Ordnance Works (aka Point Pleasant Landfill) in Mason County,
WV (Paragraph 4(C))

o XTRON in Blanding, UT (Paragraph 4(B)}

s  Yellow Water Road Superfund Site in Baldwin, FL (Paragraph 4(B))

A “Liquidated Site” delineated above shall be construed to include (i) for
those sites now or hereafier included on the NPL, all areas of a site as defined by EPA for
purposes of the NPL, including any later expansion of such site as may be determined by EPA,
and any affected natural resources, or (ii) for those sites or portions of sites not included on the
NPL, all areas and natural resources affected or potentially affected by the release or threatened

release of hazardous substances.
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N. “NOAA” means the National Oceanic and Atmospheric Administration of
the United States Department of Commerce of the United States of America or any legal
successor thereto.

0. “NPL” means the National Priorities List, 40 C.F.R. Part 300.

P. “NRC” means the Nuclear Regulatory Commission of the United States or
any legal successor thereto.

Q. “Plan of Reorganization” or “Plan” means any plan of reorganization that
includes KACC and is confirmed and becomes effective in the Chapter 11 Cases.

R. “Prepetition” with respect to a Debtor refers to the time period on or prior
to the date such Debtor filed a voluntary petition for relief under Title 11 of the Bankruptcy
Code, as set forth in Attachment A hereto. “Postpetition” with respect to a Debtor refers to the
time period from and after the date such Debtor filed a voluntary petition for relief under Title 11
of the Bankruptcy Code, as set forth in Attachment A hereto.

S. “RCRA? refers to the Resource Conservation and Recovery Act, 42
U.S.C. §6901 et seq. as now in effect or hereafter amended.

T. “Reserved Sites” means the following sites: Mead Aluminum Reduction

Works in Mead, WA, Spokane River (including Upriver Dam) in Spokane, WA; Mica
Landfill in Spokane, WA; Tulsa Thorium Remediation Site # 9875 (aka Specialty
Products Site) in Tulsa, OK; Ravenswood Aluminum Smeiter and Rolled Products
Facility in Ravenswood, WV; and Ohiopyle in Ohiopyle, PA.

U. “Settling Federal Agencies” means, collectively, DOI, EPA and NOAA.

V. “Similar State Laws and Tribal Laws” shall include, but not be limited to:
the Hazardous Substance Account Act, Cal. Health & Safety Code section 25300 et seq.; the
Rhode Island Hazardous Waste Management Act of 1978, R.I. Gen. Laws ch. 23-19.1 et seq.; the
Rhode Island Groundwater Protection Act of 1985, R.I. Gen. Laws ch. 46-13.1 et seq.; the Rhode

Island Water Pollution Act, R.I. Gen. Laws ch. 46-12 et seq.; the Washington State Modcl
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Toxics Control Act, RCW 70.105D; and the Puyallup Tribal Interim Hazardous Substances
Control Act, Puyallup Tribal Code, Title 10, Chapter 1.
W.  State of California means, collectively, the California Department of
Toxic Substances Control (“DTSC”) and the California Department of Fish and Game (“D¥G").
X. State of Rhode Island means the Rhode Island Department of
Environmental Management,
Y. State of Washington means, collectively, the Washington State
Department of Ecology and the Washington State Department of Fish & Wildlife.
Z. “States” means the State of California, the State of Rhode Island and the
State of Washington.
AA.  “Tribe” means the Puyallup Tribe of Indians.
BB. “United States” means the United States of America, including EPA, DOI,
NOAA, NRC and all of the United States’ agencies, departments and instrumentalities.
JURISDICTION
2. The Court has jurisdiction over the subject matter hereof pursuant to 28 U.S.C.
§§157, 1331, and 1334, and 42 U.S.C. §§9607 and 9613(b).
PARTIES BOUND; SUCCESSION AND ASSIGNMENT
3 This Consent Decree applies to, is binding upon, and shall inure to the benefit of
the United States, the States, the Tribe, the Debtors, and the Debtors’ legal successors and
assigns, and any trustee, examiner or receiver appointed in the Bankruptcy Cases.
ALLOWANCE OF CLAIMS
4. In settlement and satisfaction of the Claims of the Settling Federal Agencies, the
States and the Tribe under CERCLA, Section 7003 of RCRA and all Similar State Laws and
Tribal Laws with respect to the Liquidated Sites, the Debtors consent to Allowed General
Unsecured Claims against KACC in the amounts set forth in Paragraphs 4(A), 4(B) and 4(C)

below. The Settling Federal Agencies, the States and the Tribe shall receive no distributions
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from the Debtors in the Chapter 11 Cases with respect to any Debtor’s liabilities and obligations
under CERCLA, Section 7003 of RCRA and Similar State Laws and Tribal Laws for the
Liquidated Sites other than as set forth in this Consent Decree. If no amount of allowed claim is
listed below for EPA, DOI, NOAA, NRC, the Tribe, DTSC, DFG, or the State of Washington for
a particular Liquidated Site, then the amount of the allowed claim for such entity for the
Liquidated Site is zero.

A. With respect to the following Liquidated Sites, the following parties shall
have Allowed General Unsecured Claims in the amount of zero ($ 0) because the parties agree
that a settlement for no Hability under CERCLA, Section 7003 of RCRA and Similar State Laws

and Tribal Laws for such Liquidated Sites is appropriate:

Amount of Allowed

Claim General Unsecured
Site Name and Location EPA Region | Recipient Claim
Custom Distribution Services, Perth -2 EPA $0
Amboy, NJ
Diamond State Salvage Yard, Wilmington, 3 EPA S0
DE
Ettlinger’s Pit, Duval County, FL 4 EPA $0
General Refining, Garden City, GA 4 EPA $0
Great Lakes Container, St. Louis, MO 7 EPA $0
Higgins Disposal, Somerset County, NJ 2 EPA $0
Metamora Landfill, Lapeer County, MI 5 EPA ' $0
Quicksilver Products, Inc., Brishane, CA 9 CA 30
(with respect to State of CA only)
Richmond Railyard, Richmond, CA 9 CA $0
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Amount of Allowed
Claim General Unsecured
Site Name and Location EPA Region | Recipient Claim
Sea Cliff Marina, Richmond, CA 9 CA $0
(with respect to State of CA only)
Stickney Ave. Landfill & Tyler St. Dump, 5 EPA $0
Toledo, OH
Tacoma Reduction Facility, Tacoma, WA 10 WA $0
EPA $0
Waste, Inc, Landfill, Michigan City, IN 5 EPA $0

B.

With respect to the following Liquidated Sites, the following parties shall

have Allowed General Unsecured Claims in the amount of zero ($ 0) because the parties agree

that such a settlement is appropriate on account of payments previously made by KACC,

including in the amounts, on the dates and to the recipients listed below:

Amount(s) of
Site Name and Claim Payments Date(s) of
Location Recipient Made Payments | Recipient(s} of Payments
American Chemical EPA $8,726.35 1/17/95 | American National Bank
Services, Griffith, IN and Trust Company of
Chicago Corporate Trust
Division (cc EPA 5)
Aqua Tech EPA $4,000 11/11/93 | Aqua-Tech PRP Group
Environmental Inc., to 9/11/95 | Trust Fund
Greer, SC
ARRCOM Corporation, EPA $234,600 4/6/92 | Mellon Bank, Superfund
Kootenai County, ID Accounting, US EPA
Region 10

i2
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Amount(s) of

Site Name and Claim Payments Date(s) of
Location Recipient Made Payvments | Recipient(s) of Payments
Cannons Engineering EPA $41,746.80 8/88 EPA,
Corporation in $4,745.88 Massachusetts,
Bridgewater, MA, $4,005.30 New Hampshire
Plymouth, MA and
Londonderry, NH and
Gilson Road, aka
Sylvester's in Nashua,
NH
Chermical Control EPA $250 5/24/89 | Chemical Control Joint
Superfund Site, Admin Fund
Elizabeth, NI $2,500 5/24/89 | State Chem Control Joint
Defense Fund
$1,000 5/24/89 | Fed Chem Control Joint
Defense Fund
$2,475 8/26/91 | Chemical Control PRP
Group Admin Fund
$6,000 8/27/90 | Richard White, Esq. Of
Putnam, Hayes &
Bartlett, Inc.
$160,002.07 11/22/91 | Chemical Control PRP
Trust Fund,
$120,886.42 11/11/98 | Chemical Control State
Settlement Escrow
Account
Chemical Handling EPA $106.10 9/30/96 | EPA Hazardous
Corporation, Substance Superfund
Broomfield, CO
Commercial Oil EPA $61,064.42 6/24/88 to | Commercial Oil Services
Services, Toledo, OH 3/2/94 Steering Committee
Doepke-Holliday, EPA $15,000 1/17/95 | Holliday Remediation
Johnson County, KS Task Force
Ekotek (aka Petrochem EPA $250 5/18/94 | Ekotek Site Remediation

Recycling), Salt Lake
City, UT

Committee
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Amount(s) of

Site Name and Claim Payments Date(s) of
Location Recipient Made Payments | Recipieni(s) of Payments
Ellis Road, EPA $8,235.93 2/9/89 to | Ellis Road Steering
Jacksonville, FL, 5/8/92 | Committee Trust Fund
Envirotek II, EPA $250 3/18/91 | Sent to Saperston & Day
Tonawanda, NY of Buffalo, NY -
administrators of
Envirotek IT Escrow
Fund
Four County Landfill, EPA $3,000 5/8/99 | Four County Landfill
De Long, IN Operable Unit One RD
RA Group
French Limited, EPA $540 4/27/93 | FLTG, Inc. Coopers &
Crosby, TX Lybrand, Trustee
Hillsdale Drums EPA $20,000 6/27/94 | Texas Commerce Bank
Hillsdale and Amite, Nat’l Assn
LA $786.87 6/27/94 | Hillsdale Group
Administrative Fund
Laskin Poplar, EPA $13,500 10/27/87 | October 1986 Laskin
Ashtabula County, OH Settlement Trust Fund
$4,034 11/18/94 | Laskin Final
to 6/1/00 | Remediation Trust Fund
Liquid Disposal, Utica, EPA $1,250 12/19/85 | LDI PRP Admin Fund
MI 1o 9/21/87
$17,940.01 2/22/90 | LDI De Minimis
Settlement Fund
Lorentz Barrel & EPA $5,447.75 10/18/96 | Lorentz Superfund Site
Drum, San Jose, CA CA (DTSO) $2,563.65 De minimis Escrow Acct
Moyer’s Landfill, EPA $178,479 11/97 U.S. Dept. of Justice
Collegeville, PA $33,996 11/5/97 | Hazardous Sites Cleanup

Fund, Commonwealth
Environmental Cleanup
Program
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Amount(s) of

Site Name and Claim Payments Date(s) of
Location Recipient Made Payments | Recipient(s) of Payments

Operating Industries, EPA $122,148 1/14/99 | OII Fifth Partial Consent

Inc. Corporation, Decree Escrow Account

Monterey Park, CA

Pristine, Inc., Reading, EPA $2,000 11/19/90 | Pristine Facility 468B

OH Trust Fund

3250 9/3/93 | Pristine City Steering

Committee Repository
Acct

Rouse Steel Drums, EPA $16,076.94 8/11/00 | Rouse Steel Drum PRP

Jacksonville, FL Group

Sand Springs EPA $500 9/21/87 | Sand Springs Superfund

Petrochemical PRP Group

Complex, Sand $5,375 2/22/91 | Sand Springs Superfund

Springs, OK PRP Trust

West County Landfill CA (DTSC) $213,000 2/10/97 | West County Landfill

Site, Contra Costa Premium Fund

County, CA

XTRON, Blanding, UT EPA $20,000 8/27/91 | Participating
Respondents Xtron Site
Account

Yellow Water Road EPA $41,629.50 5/6/94 to | EPA Hazardous

Superfund Site, 5/7/94 Substance

Baldwin, FL

C. With respect to the following Liquidated Sites, the following parties shall

have Allowed General Unseccured Claims in the amounts set forth below:
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Amount of Allowed

Claim General Unsecured
Site Name and Location EPA Region | Recipient Claim
Aberdeen Pesticide Dumps Superfund Site, 4 EPA $323,613
Aberdeen, NC
Bay Area Drum Site, San Francisco, CA 9 EPA $2,500
Bay Drums (aka Peak Oil Co.), Brandon, 4 EPA $2,500
FL
Bayou Sorrel, Bayou Sorrel, LA 6 EPA $95,400
Breslube Penn Superfund Site, Coroapolis, 3 EPA $3,480,000
PA
Casmalia Disposal Site, Santa Barbara 9 EPA $633,965
County, CA CA (DTSC) $25,885

CA (DFG) $15,818

Center for Technology (aka CFT or 9 CA (DTSC) $10,000
Pleasanton Center for Technology),
Pleasanton, CA
Coastal Radiation Services, St. Gabriel, LA 6 EPA $2,750,000
Combustion Inc., Livingston, LA 6 EPA $100,000
Commencement Bay (Hylebos Waterway), 10 EPA $8,900,600
Tacoma, WA NOAA, 35,500,000

DO,

WA, and

Tribe
Douglassville Disposal/ Berks 3 EPA $5,000
Reclamation, Douglassville, PA
Dubose Oil Products Superfund Site, 4 EPA $3,000
Cantonment, FL.
Dutchtown Refinery, Dutchtown, LA 6 EPA $24,000
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Amount of Allowed

Claim General Unsecured
Site Name and Location EPA Region | Recipient Claim
Eastern Diversified Metals Superfund Site, 3 EPA $1,000,000
Hometown, PA
Geigy Superfund Site, Aberdeen, NC 4 EPA $119,261
Gibson Environmental, Inc., Bakersfield, 9 CA (DTSC) $3,813
CA
Huth Oil Services, Cleveland, OH 5 EPA $2,500
Liquid Dynamics, Chicago, IL 5 EPA $2,500
Marzone, Tipton, GA 4 EPA $2,500
Pickettville Road Landfill Site, 4 EPA $119,600
Jacksonville, FL
PRC Patterson, Patterson, CA 9 CA (DTSC) $26,666
Richmond Shipyard No. 2 (aka Marina Bay 9 CA (DTSC) $1,075,000
Development), Richmond, CA
Sadler Drum Superfund Site, Mulberry, FL 4 EPA $5,000
Spokane Junkyard, Spokane, WA 10 EPA $2,500
Tex-Tin, Texas City, TX 6 EPA $100,000
Tremont City Landfill, Clark County, OH 5 EPA $2,500
Tri-County and Elgin Landfills, South 5 EPA $2,500
Elgin, IL
West Virginia Ordnance Works (aka Point 3 EPA $150,000

Pleasant Landfill), Mason County, WV

D. Summary of Total Allowed General Unsecured Claims Under Paragraph
4(C): Each of the following parties shall have an Allowed General Unsecured Claim against

KACC under Paragraph 4(C) in the total amount listed below:
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Claimant Total Allowed General

Unsecured Claim
United States on behalf of EPA $ 17,828,839
For Commencement Bay (Hylebos Waterway),
Tacoma, WA NRDA Claim:
United States on behalf of DOI and NOAA,
State of Washington and Tribe $ 5,500,000
California DTSC $ 1,141,364
California DFG h) 15,818
TOTAL $ 24,486,021

S. With respect to the Liquidated Sites:

A, With respect to the Allowed General Unsecured Claims set forth in
Paragraph 4 for EPA, DOI, NOAA, the State of California, the State of Washington and the
Tribe, only the amount of cash received by each such entity (and net cash received by each such
entity on account of any non-cash distributions) from KACC under this Consent Decree for the
Allowed General Unsecured Claim for a particular site, and not the total amount of the allowed
claim, shall be credited by each such entity to its account for a particular site, which credit shall
reduce the liability of non-settling potentially responsible parties for the particular site by the
amount of the credit, Nothing in this Consent Decree shall require any agency to credit to its
account for a site any distribution received by any other agency under this Consent Decree.

B. The Claims and distributions set forth in Paragraph 4 will be deemed
allocated towards all past, present and future Claims with respect to response costs, natural
resource damages and cleanup costs for the Liquidated Sites, whether to address matters known
or unknown, for which a Claim of any kind or nature has been or could be asserted against the
Debtors pursuant to Sections 106 or 107 of CERCLA, 42 U.S.C. §§ 9606 or 9607, Section 7003
of RCRA, 42 U.S.C. § 6973, or Similar State Laws or Tribal Laws by the Settling Federal
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Agencies, the States, the Tribe or potentially responsible parties or potentially responsible party
groups which have incurred or may incur such costs.

C. While none of the Debtors has nor shall have any obligation fo pursue
insurance recovery, including by virtue of this Consent Decree, and subject to the limitations set
forth in this Paragraph, to the extent that at any time after the Effective Date of the Plan of
Reorganization, KACC pursues from its insurers recovery for environmental costs or payments
under liability coverage applicable to property damage liability and obtains insurance proceeds
for such costs or payments from such coverage on account of any of the Liquidated Sites in
excess of KACC’s costs of pursuing such recovery (“Excess Recovery”), KACC may retain 60%
of the Excess Recovery and KACC shall pay 40% of the Excess Recovery to the Settling Federal
Agencies, the State of California, the State of Washington and the Tribe on a pro rata basis in
accordance with the allocation set forth in Attachment B. KACC agrees to allocate in writing
any Excess Recovery on a fair and equitable basis between Liquidated Sites and other sites based
upon all of the facts and circumstances, including but not limited to any defenses asserted by
insurers, and with deference to any allocation by a court or in an approved settlement document,
In determining KACC’s cost of pursuing recovery for environmental costs for the Liquidated
Sites, KACC shall use the same percentage allocation of costs as is used in KACC’s allocation of
the Excess Recovery. To the extent that the Excess Recovery is allocable to sites other than the
Liquidated Sites, no payment need be made to the government agencies and the Tribe from the
Excess Recovery allocable to sites other than Liquidated Sites. The United States, the State of
California, the State of Washington and the Tribe each reserves the right to petition the Court for
an adjustment of KACC’s allocation based upon all of the facts and circumstances. The
payments required to be made under this Paragraph 5(C) shall be in addition to the payments
required to be made under Paragraph 4. Under no circumstances may the payments required to
be made under this Paragraph, when combined with any other consideration received by any of

the government agencics and the Tribe for the Liguidated Sites under this Consent Decree,

19 FINAL AUGUST 2003



exceed the amount of the Allowed General Unsecured Claims to be received by the applicable
government agencies and the Tribe for the Allowed General Unsecured Claims for the
Liquidated Sites under Paragraph 4 of this Consent Decree. In the event that the Excess
Recovery sharing requirements of this Paragraph would otherwise result in such an exceedance,
KACC shall retain the additional amount of the Excess Recovery necessary to avoid such an
exceedance.

D. Notwithstanding the foregoing, and as an express limitation to the
foregoing, the Settling Federal Agencies, the States and the Tribe acknowledge that KACC is
pursuing insurance coverage for asbestos and non-asbestos bodily injury liabilities, including in
litigation styled Kaiser Aluminum & Chemical Corporation v. Certain Underwriters at Lloyds,
London, et al., No. 312415, and Kaiser Aluminum & Chemical Corporation v. Insurance
Company of North America, et al., No. 322710, pending in the San Francisco County, Superior
Court of California (collectively, the “California Insurance Litigation”). The Settling Federal
Agencies, the States and the Tribe recognize and agree that, except as set forth in the next two
sentences, they have no right or entitlement to, the provisions of this Paragraph shall not apply
to, and the Settling Federal Agencies, the States and the Tribe shall not seek, in any proceeding,
to assert any right or entitlement to (a) any policies at issue in the California Insurance Litigation
and/or (b) any amounts paid by an insurer or insurers in settlement or otherwise where (i) the
predominant liability being resolved is bodily injury liability and/or (ii) the funds are paid by an
insurer or insurers on account of asbestos and/or non-asbestos bodily injury liabilities under a
trust established under section 524(g) or section 105 of the Bankruptcy Code, even if the release
provided to an insurer or insurers extends to environmental liabilitics or costs, either expressly or
impliedly. KACC (and any successor-in-interest) shall have no obligation to amend the
California Insurance Litigation or to otherwise pursue from its insurers insurance recoveries for
non-asbestos environmental costs or payments as to any specific Liquidated Site. In the event,

however, that KACC (or any successor-in-interest) amends the California Insurance Litigation to
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pursue, or otherwise specifically pursues, insurance recoveries from its insurers for non-asbestos
environmental costs or payments as to any specific Liquidated Site, then KACC (or any
successor-in-interest) shall allocate on a fair and equitable basis, in writing, the portion of such
recoveries allocable to such specific Liquidated Sites and, then, the provisions of Paragraph 5(C)
shall apply to such allocated portion only.
NON-DISCHARGEABILITY/DEBTOR-OWNED SITES/RESERVATION OF RIGHTS
6. A. The following claiins of or obligations to the Settling Federal Agencies

and the States shall not be discharged pursuant to this Corisent Decree or Section 1141 of the
Bankruptcy Code by the confirmation of a Plan of Reorganization, nor shall such claims or
obligations be impaired or affected in any way in the Chapter 11 Cases or by the confirmation of
a Plan of Reorganization:

@) Claims against the Debtors by the Settling Federal Agencies or the
States under Section 107 of CERCLA, 42 U.S.C. §9607, or Similar State Laws for recovery of
response costs incurred Postpetition with respect to response action taken at a Debtor-Owned
Site, including such response action taken to address hazardous substances that have migrated
from a Debtor-Owned Site to a proximate location other than a Reserved Site;

(ii)  Actions against the Debtors by the Settling Federal Agencies or the
States under CERCLA, RCRA, or Similar State Laws seeking to compel the performance of a
removal action, remedial action, corrective action, closure or any other cleanup action at a
Debtor-Owned Site, including actions to address hazardous substances that have migrated from a
Debtor-Owned Site to a proximate location other than a Reserved Site;

(iii)  Claims against the Debtors by the Settling Federal Agencies or the
States under Section 107 of CERCLA, 42 U.8.C. §9607, for recovery of natural resource
damages arising as a result of Postpetition releases or ongoing releases of hazardous substances
at or which migrate or leach from a Debtor-Owned Site to a proximaie location other than a

Reserved Site; or
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(iv)  Claims against the Debtors by the Setiling Federal Agencies or the
States for recovery of civil penalties for violations of law resulting from Postpetition conduct of
the Debtors at Debtor-Owned Sites.

Nothing in this Paragraph 6(A) shall fimit or be deemed to waive any rights or
defenses of any of the parties to this Consent Decree, except for any alleged defense of discharge
of liabilities provided under the Bankruptcy Code, any plan of reorganization or order of
confirmation.

B. With respect to any Liquidated Site, Additional Site or Discharged Site,
this Consent Decree does not address the Debtors” Postpetition conduct which would give rise to
liability under 42 U.S.C. §§9606 and 9607(a)(1)-(4) and the Settling Federal Agencies, the
States, the Tribe and the Debtors reserve all rights and defenses they may have with respect to
such Postpetition conduct; provided, however, that this reservation shall not apply to any damage
which arises from or is related to Prepetition acts, omissions or conduct of the Debtors or their
predecessors, including without limitation any ongeing releases of hazardous substances,
exacerbation (except to the extent caused by Postpetition acts of the Debtors) of pre-existing
contamination, migration or leaching of hazardous substances, and natural resource damages.
Nothing in this Consent Decree shall affect or limit such rights and defenses.

C. As used in this Paragraph 6, “Postpetition conduct” shall not include a
failure to satisfy or comply with any Prepetition liability or obligations, or to pay a claim
(including, without limitation, a penalty claim) except as required by or resulting from the terms
of the Plan of Reorganization, any provision of this Consent Decree, or a final order of the Court
confirming a Plan of Reorganization.

D. The Settling Federal Agencies or the States may pursue enforcement
actions or proceedings under applicable law with respect to the Claims and obligations of the
Debtors to the Settling Federal Agencies or the States, respectively, under the foregoing

Paragraphs 6{(A) and 6(B) in the manner, and by the administrative or judicial tribunals, in which
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the Settling Federal Agencies or the States could have pursued enforcement actions or
proceedings if the Chapter 11 Cases had never been commenced. The Debtors reserve the right
to assert any and all defenses and counterclaims available to them under applicable law with
respect to any Claims and obligations of the Debtors to the Settling Federal Agencies or the
States under Paragraphs A and B that are asserted by the Settling Federal Agencies or the States,
respectively, except for any alleged defense of discharge of liabilities provided under the
Bankruptcy Code, any plan of reorganization or order of confirmation. The Settling Federal
Agencies and the States reserve all of their rights with respect to any defenses or counterclaims
asserted by the Debtors under this Paragraph D.

E. This Consent Decree does not address or apply to the Reserved Sites and
the United States, the States and the Debtors reserve all rights and defenses they may have with
respect to the Reserved Sites, including with respect to Debtors’ conduct at the Reserved Sites.
Nothing in this Consent Decree shall affect, limit or waive such rights and defenses,

TREATMENT OF ADDITIONAL SITES

7. With respect to all Additional Sites, all liabilities and obligations of the Debtors to
the Settling Federal Agencies and the States under Sections 106 and 107 of CERCLA, 42 U.S.C,
§89606 and 9607, Section 7003 of RCRA, 42 U.S.C. § 6973, and Similar State Laws arising
from Prepetition acts, omissions or conduct of the Debtors or their predecessors, including
without limitation the Prepetition generation, transportation, disposal or release of hazardous
substances, wastes or materials or dangerous wastes or the Prepetition ownership or operation of
hazardous waste or hazardous substance sites and/or facilities and state counterpatts, shall be
discharged under Section 1141 of the Bankruptcy Code by the confirmation of a Plan of
Reorganization, and the Settling Federal Agencies and the States shall receive no distributions in
the Chapter 11 Cases with respect to such liabilities and obligations, but KACC may be required
to distribute to the Settling Federal Agencies, the States or such other party as they may

designate, such amounts as are provided for in this Paragraph and Paragraph 8. Such liabilities
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and obligations shall be treated and liquidated as general unsecured Claims against KACC on the
terms specified herein. If and when any Settling Federal Agencies or the States undertake(s)
enforcement activities in the ordinary course with respect to any Additional Site, the Settling
Federal Agencies or the States, respectively, may seek a determination of the liability, if any, of
KACC and may seek to obtain and liquidate a judgment of liability of KACC or enter info a
settlement with KACC with regard to any of the Additional Sites (for Prepetition acts, omissions
or conduct of the Debtors or their predecessors) in the manner and before the administrative or
judicial tribunal in which the Settling Federal Agencies’ or the States’ claims would have been
resolved or adjudicated if the Chapter 11 Cases had never been commenced. However, the
Settling Federal Agenciés and the States shall not issue or cause to be issued any unilateral order
or seek any injunction against KACC under Section 106 of CERCLA, 42 U.5.C. § 9606, Section
7003 of RCRA, 42 11.8.C, § 6973, or any Similar State Laws arising from the Prepetition acts,
omissions or conduct of the Debtors or their predecessors with respect to any Additional Sites.
The Settling Federal Agencies and KACC (and the States and KACC, as applicable} will attempt
to settle each liability or obligation asserted by the Settling Federal Agencies (or the States, as
applicable) against KACC relating to an Additional Site on a basis that is fair and equitable
under the circumstances, including consideration of (i) settlement proposals made to other PRPs
who are similar to KACC in the nature of their involvement with the site, (ii) the fact of KACC’s
bankruptcy, and (iii) the circumstances of this Agreement; but nothing in this sentence shall
create an obligation of the Settling Federal Agencies or the States that is subject to judicial
review, The aforesaid liquidation of liability may occur notwithstanding the terms of the Plan of
Reorganization, the order confirming the Plan of Reorganization, or the terms of any order
entered to effectuate the discharge received by KACC. In any action or proceeding with respect
to an Additional Site, KACC, the Settling Federal Agencies and the States reserve any and all
rights, claims, and defenses they would have been entitled to assert had the claim been liquidated

in the ordinary course or during the course of the Chapter 1! Cases, including, without
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limitation, any argument that joint and several liability should or should not be imposed upon
KACC. Nothing herein shall be construed to limit the Parties’ rights to assert any and all rights,
claims and defenses they may have in actions or proceedings involving other parties with respect
to Additional Sites.

8. In the event any Claim is liquidated pursuant to Paragraph 7 by settlement with
KACC or judgment against KACC to a determined amount (the "Determined Amount"), KACC
will satisfy such Claim within thirty (30) days after the date on which the settlement or judgment
is final and effective (the "Settlement/ Judgment Date") by providing the holder of the Claim the
"Distribution Amount." The Distribution Amount shall be the value of the consideration which
would have been distributed under the Plan of Reorganization to the holder of such Claim if the
Determined Amount had been an Allowed General Unsecured Claim against KACC in such
amount under the Plan of Reorganization. Except as provided in Paragraph 9(B), the
Distribution Amount shall be paid in the same form (e.g., stock, cash, notes, etc,) as was
distributed under the Plan of Reorganization. 7

9. A. In the event that the Plan of Reorganization provides that Allowed General
Unsecured Claims against KACC will receive consideration other than cash, for purposes of
determining the value of the consideration paid to the holders of Allowed General Unsecured
Claims at the time of distribution(s) under the Plan of Reorganization (i.e., the Distribution
Amount), notes shall have a value equal to their face value and equity securities shall have a
value equal to (a) if the security is trading, the reported closing sales price for the security on the
date(s) of distribution(s) under the Plan of Reorganization (or the first date thereafter on which
the security trades), (i) on the New York Stock Exchange; or (ii) if the security is not listed or
admitted to trade on the New York Stock Exchange, on the principal national securities exchange
on which the security is listed or admitted to trading; or (iii) if the security is not listed or
admitted to trading on any national securities exchange, on all transactions on the National

Association of Securities Dealers Automated Quotations National Market System; or (iv) if the
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security is not listed or admitted to trading on any national securities exchange or quoted on such
National Market System, on all transactions in the over-the-counter market in the United States
as furnished by any New York Stock Exchange member firm selected by KACC and the Settling
Federal Agencies (or the States, if applicable) for that purpose; or (b) if the security is not trading
in any of the foregoing markets, the value ascribed to the security in the disclosure statement
pursuant to which approval of the Plan was sought. Then, for purposes of determining the
number of shares of securitics that have the value of the Distribution Amount on the
Settlement/JTudgment Date (i.¢., the number of shares to be distributed in satisfaction of the
Claim as provided in Paragraph 8), the fair market value per share of securities on the
Settlement/Judgment Date also shall be determined as set forth in the immediately preceding
sentence. To the extent, -however, that the Settling Federal Agencies (or the States, if applicable)
calculate that the reported closing sales price for the security is materially different than the
weighted average of the reported regular way sales prices of all transactions for the security on
the date(s) of distribution(s) under the Plan of Reorganization (or the first date thereafter on
which the security trades), the Settling Federal Agencies {or the States, if applicable) may
present this calculation to KACC prior to the date KACC must satisfy the Claim as provided in
Paragraph 8 and then the weighted average of the reported regular way sales prices of all
transactions for the security shall be used to value the security instead of the reported closing
sales price.

B. Further, in the event that the Plan of Reorganization provides that Allowed
General Unsecured Claims against KACC will receive consideration other than cash, Debtors
may, in their sole discretion, provide the non-cash portion of the Distribution Amount to the
Settling Federal Agencies (or the States, if applicable) in cash that has an aggregate value as of
the Settiement/Judgment Date that is equivalent to the Distribution Amount. The terms of
Paragraphs 7, 8 and this Paragraph 9 of this Consent Decree shall apply to, be binding on, and

inure to the benefit of any successor or assign of KACC to the extent that, and only to the extent
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that, the alleged liability of the successor or assign for an Additional Site is based on its status as
and in its capacity of a successor or assign of KACC.

TREATMENT OF ALLOWED CLAIMS

10.  With respect to the Allowed General Unsecured Claims set forth in Paragraph 4
for EPA, DOIL, NOAA, the State of California, the State of Washington and the Tribe, and
regardless of the holder of such Claims, such Claims (A) will receive the same treatment under
the Plan of Reorganization, without discrimination, as other Allowed General Unsecured Claims
against KACC with all attendant rights provided by the Bankruptcy Code and other applicable
law and (B) will not be entitled to any priority in distribution (although the provisions of
Paragraph 5(C) shall apply in the event of excess insurance proceeds). With respect to any
Claims as may eventually be allowed pursuant to Paragraphs 7-9 for Additional Sites, such
Claims shall be governed by the terms of Paragraphs 7-9. In no event shall the General
Unsecured Claims against KACC allowed or to be allowed pursuant to this Consent Decree be
subordinated to any other Allowed General Unsecured Claims against KACC pursuant to any
provision of the Bankruptcy Code or other applicable law that authorizes or provides for
subordination of allowed Claims, including without limitation Sections 105 and 510 of the
Bankruptcy Code.

11.  The Claims allowed in this Consent Decree do not constitute, nor shall they be
construed as, forfeitures, fines or penalties (or payments in lieu thereof), and nothing herein is
intended, or shall be construed, as an admission by Debtors of any facts (other than the fact of
distributions made referred to in Paragraph 4) or any violation of law. Notwithstanding the
foregoing, Debtors do agree to comply with all terms of this Consent Decree upon the Effective
Date.

12.  Notwithstanding any other provision of this Consent Decree, and except as
provided under applicable law, there shall be no restrictions on the ability and right of the United

States on behalf of EPA or the State of California to transfer or sell all or a portion of any
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securities distributed to them pursuant to the Plan of Reorganization; to sell their right to all or a
portion of any distributions under the Plan to one or more third parties; or to transfer or sell to
one or more third parties all or a portion of any Allowed General Unsecured Claim pursuant to
this Consent Decree.
TREATMENT OF PROOFS OF CLAIM

13.  The Settling Federal Agencies, the States, and the Tribe shall be deemed to have
filed proofs of claim for all matters addressed in this Consent Decree, which proofs of claim are
and shall be deemed satisfied in full in accordance with the terms of this Consent Decree.
Accordingly, by executing this Consent Decree but without any prejudice with respect to any of
the Reserved Sites, (i) the Settling Federal Agencies agree that Claim No. 7135 shall be reduced
and allowed as of the Effective Date in the amounts listed for the Settling Federal Agencies in
Paragraph 4(C) of this Consent Decree; (ii) the State of California agrees that Claim No. 7297
shall be reduced and allowed as of the Effective Date in the amount listed for the State of
California in Paragraph 4(C) of this Consent Decree; (iii) the State of Rhode Island agrees that
Claim No. 7111 shall be withdrawn pursuant to this Consent Decree as of the Effective Date and
Kaiser's claims and noticing agent, Logan & Company, is authorized and empowered to
withdraw Claim No. 7111 as of the Effective Date; (iv) the State of Washington agrees that
Claim No. 7181 shall be reduced and ailowed as of the Effective Date in the amount listed for
the State of Washington in Paragraph 4(C) of this Consent Decree; and (v) the Tribe agrees that
Claim No. 1727 shali be reduced and allowed as of the Effective Date in the amount listed for
the Tribe in Paragraph 4(C) of this Consent Decree.

DISTRIBUTION INSTRUCTIONS

14. A Cash distributions for the Liquidated Sites to the United States on behalf
of EPA shall be made by Fed Wire Electronic Funds Transfer (“EFT” or wire transfer) to the
U.S. Department of Justice account in accordance with current electronic funds transfer

procedures. Payment shall be made in accordance with instructions provided to the Debtor by
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the Financial Litigation Unit of the United States Attorney’s Office for the District of Delaware
and shall reference Case No. 02-10429 (JKF) and DOJ File Number 90-11-3-07769/1. The
Debtors shall transmit written confirmation of such payments to the Department of Justice at the
address specified in Paragraph 27. In the event that the United States sells or transfers its
Claims, payment will be made to a transferee only at such t{ime as the Debtors receive written
instructions from the United States directing that payments be made to a transferee amid
instructions as to where such payments should be directed, and, prior to the closing of the
Chapter 11 Cases, after an evidence of claim transfer shall have been filed with the Court.

B. Other distributions with respect to the allowed Claims of the United States
for the Liquidated Sites pursuant to this Consent Decree shall be made as follows. Non-cash

Distributions to the United States on behalf of EPA shall be made to:

U.S. EPA Superfund
P.O. Box 371003M
Pittsburgh, PA 15251

Copies of all distributions and related correspondence to the United States shall be sent

to:
Environmental Enforcement Division
Environment & Natural Resources Division
U.S. Department of Justice
P.O. Box 7611
Washington, D.C. 20044
Ref. DOJ File No. 90-11-3-07769/1

Helena A. Healy

Office of Enforcement and Compliance Assurance
U.S. Environmental Protection Agency

1200 Pennsylvania Ave., N.W. - Mail Code 2272A
Washington, D.C. 20460

C. The United States must notify the Debtors in writing of any modifications
to the foregoing addresses. Tn the event that the United States on behalf of EPA sells or transfers

its Claims, distributions will be made to a transferee only at such time as the Debtors receive
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written instructions from the United States on behalf of EPA directing that payments be made to
a transferee and instructions as o where such payments should be made, and, prior to the closing
of the Chapter 11 Cases, after an evidence of claim transfer shall have been filed with the Court.

D. Distributions received by EPA will either be deposited in site-specific
special accounts within the EPA Hazardous Substance Superfund to be retained and used to
conduct or finance reéponse actions at or in connection with those sites, or be deposited into the
EPA Hazardous Substance Superfund.

E. Cash distributions for the Commencement Bay (Hylebos Waterway),
Tacoma, WA Liquidated Site with respect to the Allowed General Unsecured Claims of the
United States on behalf of NOAA and DO, the State of Washington and the Tribe pursuant to

this Consent Decree shall be made to:

Registry of the Court

¢/o Clerk of the Court

U.S. District Court

Western District of Washington
1010 Fifth Avenue, Room 215
Seattle, WA 98104

The payment shall reference the Case Number U.S. Dist. Ct. D, Del (Bankr) Case No. 02-10429
(JKF) and shall request that the payment be deposited in the Commencement Bay Natural
Resource Restoration Account established pursuant to W.D, Wash. Civil No. C93-5462B.
Non-cash distributions with respect to the Commencement Bay (Hylebos
Waterway), Tacoma, WA Liquidated Site with respect to the Allowed General Unsecured
Claims of the United States on behalf of NOAA and DOV, the State of Washington and the Tribe

shall be made fo:

United States Department of the Interior

Natural Resource Damage Assessment and Restoration Program
Attn: Restoration Fund Manager

1849 C Street, NW, Mail Stop 4449

Washington, DC 20240
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Copies of all distributions under this Paragraph 14(E) and related correspondence shall be sent

to:

Eric G. Williams

Trial Attorney

Environmental Enforcement Section
Environment and Natural Resources Division

U.S. Department of Justice

P.O. Box 7611

Washington, D.C. 20044

Ref. DOJ File No. 90-11-3-07769/1

Robert A. Taylor

NOAA GC Natural Resources/NW
7600 Sand Point Way NE

Seattle, WA 98115-0070

Steven J. Thiele

Assistant Attorney General

Office of the Attorney General, Ecology Division
P.O. Box 40117

Olympia, WA 98504-0117

Cynthia P, Lyman

Office of the Tribal Attorney
Puyallup Tribe of Indians
1850 Alexander Ave.
Tacoma, WA 98421

Bill Sullivan

Environmental Programs

Puyallup Tribe of Indians

1850 Alexander Ave,

Tacoma, WA 98421

15. A Cash distributions for the Liquidated Sites to the California DTSC shall be

made by certified check, payable to: Cashier, Depariment of Toxic Substances Controi and shall
be sent to DTSC Accounting, P.O. Box 806, Sacramento, CA 95812-0806, and shall reference
the docket number of the Chapter 11 Cases. A copy of such check shall be sent to the attention

of Jeff Mahan, DTSC, P.O. Box 806, Sacramento, CA 95812-0806.
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B. Cash distributions for the Liquidated Sites to the California DFG shall be
made by check, payable to;: Office of Spill Prevention and Response, California Department of
Fish & Game, and shall be sent in care of John Holland, Esquire, Department of Fish & Game,
P.O. Box 160-362, Sacramenio, CA 95816-0362.

C. Distributions received by DTSC for a particular site will be used by DTSC
to supervise, conduct or pay for environmental response activities at or for that site, or will be
credited to the unreimbursed costs that DTSC has incurred at that site.

D. In the event that the State of California sells or transfers its Claims,
distributions will be made to a transferee only at such time as the Debtors receive written
instructions from the State of California directing that distributions be made to a transferee and
instructions as to where such distributions should be made, and, prior to the closing of the
Chapter 11 Cases, after an evidence of claim transfer shall have been filed with the Court.

16. A. Distributions with respect to the Allowed General Unsecured Claims of
the State of Washington and the Tribe for the Liquidated Sites pursuant to this Consent Decree
shall be made in accordance with Paragraph 14(E).

B. Notwithstanding anything to the contrary in this Consent Decree, in the
event that the Plan of Reorganization provides that Allowed General Unsecured Claims against
KACC will receive consideration in the form of equity securities and any one of the States is
precluded by law from accepting a distribution under this Consent Decree in the form of equity
securities, then KACC and such State shall work to cause the equity securitics that otherwise
would have been distributed to such State to be sold on any applicable market and the cash
proceeds from such sale, less all costs and expenses associated with such sale, shall be
distributed to such State instead of the equity securities.

TREATMENT OF DISCHARGED SITES
17.  With respect to all Discharged Sites, all liabilities and obligations of the Debtors

to the Settling Federal Agencies, the States and the Tribe under Sections 106 and 107 of
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CERCLA, 42 U.S.C. §§9606 and 9607, Section 7003 of RCRA, 42 U.8.C. § 6973, and Similar
State Laws and Tribal Law arising from Prepetition acts, omissions or conduct of the Debtors or
their predecessors, inctuding without limitation the Prepetition generation, transportation,
disposal or release of hazardous substances, wastes or materials or dangerous wastes or the
Prepetition ownership or operation of hazardous waste or hazardous substance sites and/or
facilities, shall be discharged under Section 1141 of the Bankruptcy Code by the confirmation
and effectiveness of a Plan of Reorganization, and neither the Settling Federal Agencies, the
States, nor the Tribe shall receive any distributions in the Chapter 11 Cases with respect to such
liabilities and obligations.

COVENANT NOT TO SUE AND RESERVATION OF RIGHTS

18.  In consideration of all of the foregoing, including, without limitation, the
distributions that will be made and the Claims allowed pursuant to the terms of this Consent
Decree, and except as specifically provided in Paragraphs 21 through 23 (below), the Settling
Federal Agencies, the States and the Tribe covenant not to file a civil action or to take any
administrative or other action against the Debtors pursuant to Sections 106 or 107 of CERCLA,
42 U.8.C. §§9606 or 9607, Section 7003 of RCRA, 42 U.S.C. § 6973, or any Similar State Laws
or Tribal Laws with respect to each of the Liquidated Sites. These covenants not to sue shall
take effect on the Effective Date.

19.  This Consent Decree in no way impairs the scope and effect of the Debtors’
discharge under Section 1141 of the Bankruptcy Code as to any third parties or as to any Claims
that are not addressed by this Consent Decree.

20.  Without in any way limiting the covenant not to sue (and the reservations thereto)
set forth in Paragraph 18 and notwithstanding any other provision of this Consent Decree, such
covenant not to sue shall also apply to the Debtors’ successors and assigns, officers, directors,

employees, and trustees, but only to the extent that the alleged liability of the successor or assign,
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officer, director, employee, or trustee of any Debtor is based on its status as and in its capacity as
a successor or assign, officer, director, employee, or trustee of any Debtor,

21.  The covenants not to sue contained in Paragraphs 18 and 20 of this Consent
Decree extend only to the Debtors and the persons described in Paragraph 20 above and do not
extend to any other person. Nothing in this Agfeement is intended as a covenant not to sue or a
release from liability for any person or entity other than the Debtors, the United States, the
States, the Tribe and the persons described in Paragraph 20. The United States, the States, the
Tribe and the Debtors expressly reserve all claims, demands and causes of action either judicial
or administrative, past, present or future, in law or equity, which the United States, the States, the
Tribe or the Debtors may have against ail other persons, firms, corporations, entities or
predecessors of the Debtors for any matter arising at, or relating in any manner to, the sites or
claims addressed herein.

22.  Notwithstanding the foregoing, the covenants not to sue contained in this Consent
Decree shall not apply to nor affect any action based on (i) a failure to meet a requirement of this
Consent Decree; (1i) criminal liability; or (iii) matters addressed in Paragraph 6(A) through 6(D)
above,

23.  Nothing in this Consent Decree shall be deemed to limit the authority of the
United States or the States to take response action under Section 104 of CERCLA, 42 U.S.C,
§9604, Similar State Laws or any other applicable law or regulation, or to alter the applicable
legal principles governing judicial review of any action taken by the United States or the States
pursuant to that authority. Nothing in this Consent Decree shall be deemed to limit the
information gathering authority of the United States or the States under Sections 104 and 122 of
CERCLA, 42 U.S.C. §§9604 and 9622, Similar State Laws or any other applicable federal law or
regulation, or to excuse the Debtors from any disclosure or notification requirements imposed by
CERCLA, RCRA, any Similar State Laws or any other applicable federal or state law or

regulation.
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24,  The Debtors hereby covenant not to sue and agree not to assert or pursue any
claims or causes of action against the United States, the States or the Tribe with respect to the
Liquidated Sites including, but not limited to, any direct or indirect claim for reimbursement
from the Hazardous Substahces Superfund (established pursuant to the Internal Revenue Code,
26 U.8.C. § 9507) through Sections 106(b){2), 111, 112, or 113 of CERCLA, 42 U.S.C. §§
9606(b)(2), 9611, 9612, or 9613, any Similar State Laws or Tribal Laws or any other provision
of law; any claim against the United States, including any department, agency or instrumentality
of the United States, under Sections 107 or 113 of CERCLA, 42 U.S.C. § 9607 or 9613, related
to the Liquidated Sites, or any claims arising out of response activities at the Liquidated Sites.
The covenant not to sue set forth in this Paragraph shall not apply in the event that the Settling
Federal Agencies and/or one or more of the States brings a cause of action or issues an order
pursuant to the reservations set forth in Paragraphs 6(A) and/or 6(B), but only to the extent that
the Debtors’ claims arise from the same response action, response costs, or damages that the
Settling Federal Agencies and/or the States is/are seeking pursuant to Paragraphs 6(A) and/or
6(B). Nothing in this Consent Decree shall be deemed to constitute preanthorization of a claim
within the meaning of Section 111 of CERCLA, 42 U.S.C. §9611, or 40 C.F.R. § 300.700(d).

CONTRIBUTION PROTECTION

25.  With regard to all existing or future third-party Claims against the Debtors with
respect to the Liquidated Sites, including claims for contribution, the parties hereto agree that, as
of the Effective Date, the Debtors are entitled to protection from actions or Claims to the
maximum extent provided by Section 113(f)(2) of CERCLA, 42 U.S.C. § 9613(f)}(2), and Similar
State Laws and Tribal Laws.

26.  The Debtors agree that with respect to any suit for contribution brought against
any of them afier the Effective Date for matters related to this Consent Decree in which a party
challenges the applicability of Debtors’ contribution protection provided under Paragraph 25,

they will notify the United States within a reasonable time after service of the complaint upon
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them. In addition, in connection with such suit, the Debtors shall notify the United States within
a reasonable time afier service or receipt of any Motion for Summary Judgment and within a
reasonable time after receipt of any order from a court setting a case for trial {provided, however,
that the failure to notify the United States pursuant to this Paragraph shall not in any way affect
the protections afforded under Paragraphs 18 through 25).
NOTICES AND SUBMISSIONS

27. Wheneyer, under the terms of this Consent Decree, written notice is required to be
given, or a report or other document is required to be sent by one party to another, it shall be
directed to the individuals at the addresses specified below, unless those individuals or their
successors give notice of a change of address to the other parties in writing. All notices and
submissions shall be considered effective upon receipt, unless otherwise provided. Except as
otherwise provided in this Consent Decree, written notice as specified herein shall constitute
complete satisfaction of any written notice requirement in this Consent Decree with respect to

the United States, the States and the Debtors, respectively.

As to the United States:

Environmental Enforcement Section
Environment & Natural Resources Division
U.S. Department of Justice

P.O. Box 7611

Ben Franklin Station

Washington, D.C. 20044

Ref. DOJ File No, 90-11-3-07769/1

Helena A. Healy

Office of Enforcement and Compliance Assurance
U.S. Environmental Protection Agency

1200 Pennsylvania Ave., N.W, - Mail Code 2272A
Washington, D.C. 20460
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As to the State of California:

Kevin James, Deputy Attorney General
California Department of Justice

1515 Clay Street, Suite 2000

Post Office Box 70550

Oakland, CA 94612-0550

As to the State of Rhode Island:

Bret W, Jedele, Esq.

RIDEM Office of Legal Services
235 Promenade Street
Providence, RI 02908

As to the State of Washingion:

Steven J. Thiele

Assistant Attorney General

Office of the Attorney General, Ecology Division
P.O. Box 40117

Olympia, WA 98504-0117

James Pendowski

Program Manager

Toxics Cleanup Program

Washington State Department of Ecology
P.O. Box 47600

Olympia, WA 98504-76001

As to the Tribe;

Puyallup Tribe of Indians
1850 Alexander Avenue
Tacoma, WA 98421
ATTN: Cynthia Lyman

Bill Sullivan
Environmental Programs
Puyallup Tribe of Indians
1850 Alexander Ave.
Tacoma, WA 93421
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As to the Debtors:

Kaiser Aluminum & Chemical Corporation
5847 San Felipe, Suite 2500

Houston, TX 77057

ATTN: General Counsel

Heller, Ehrman, White & McAuliffe, LLP
701 Fifth Avenue, Suite 6100

Seattle, WA 98104-7098
ATTN: R. Paul Beveridge

LODGING AND OPPORTUNITY FOR PUBLIC COMMENT

28.  This Consent Decree shall be subject to approval of the Bankruptcy Court. The
Debtors shall promptly seck approval of this Consent Decree under Bankruptcy Rule 9019 or
other applicable provisions of the Bankruptcy Code. The hearing on Debtors’ request for such
approval will not be held for at least thirty-eight days from the date of filing (the “Filing Date”).

29. Likewise, this Consent Decree shall be lodged with the Court for public notice
and comment for a period of not less than thirty days. To the extent, if any, that such lodging
does not satisfy all public notice and comment requirements of the State of Washington laws and
regulations, the State of Washington shall take all action necessary during such thirty-day period
to satisfy all such requirements. After the conclusion of the public comment period, the United
States (and, if applicable, the State of Washington) will file with the Court any comments
received, as well as the United States’ (and the State of Washington’s, as applicable) responses
to the comments, and at that time, if appropriate, the Court will be requested by motion of the
United States (and the State of Washington, as applicable} to approve this Consent Decree. The
United States and the State of Washington reserve the right to withdraw or withhold their

consent if the comments regarding the Consent Decree disclose facts or considerations which
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indicate that this Consent Decree is not in the public interest.

30.  If for any reason (i) this. Consent Decree is withdrawn by the United States or the
State of Washington as provided in Paragraph 29, or (ii) the Bankruptcy Court issues a final
order not approving this Consent Decree, or (iii) KACC’s Chapter 11 Case is dismissed or
converted to a case under Chapter 7 of the Bankruptcy Code before the Effective Date of a Plan
of Reorganization: (a) this Consent Decree shall be null and void and the parties shall not be
bound hereunder or under any documents executed in connection herewith; (b) the parties shall
have no liability to one another arising out of or in connection with this Consent Decree or under
any documents executed in connection herewith; (c) this Consent Decree and any docunents
prepared in connection herewith shali have no residual or probative effect or value and it shall be
as if they had never been executed; and (d) this Consent Decree, any statements made in
conmection with settlement discussions, and any documents prepared in connection herewith may
not be used as evidence in any litigation between or among the parties.

31.  The Debtors shall file a Plan of Reorganization that is consistent with and does
not conflict with the terms and provisions of this Consent Decree. The Settling Federal Agencies
and the States will not oppose any term or provision of a Plan of Reorganization filed by the
Debtors that is addressed by and consistent with this Consent Decree. The parties reserve all
other rights and defenses they may have with respect to any Plan of Reorganization filed by the
Debtors.

AMENDMENTS/INTEGRATION AND COUNTERPARTS
32, This Consent Decree and any other documents fo be executed in connection
herewith shall constitute the sole and complete agreement of the parties hereto with respect to the
matters addressed herein, This Consent Decree may not be amended except by a writing signed
by all parties to this Consent Decree.
33.  This Consent Decree may be executed in counterparts each of which shall

constitute an original and all of which shall constitute one and the same agreement.
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RETENTION OF JURISDICTION

34.  Except as provided in Paragraphs 6 through 9 regarding proceedings in other
administrative or judicial tribunals, the Court (or, upon withdrawal of the Court’s reference, the
U.S. District Court of the District of Delaware) shall retain jurisdiction over the subject matter of
this Consent Decree and the parties hereto for the duration of the performance of the terms and
provisions of this Consent Decree for the purpose of enabling any of the parties to apply to the
Court at any time for such further order, direction and relief as may be necessary or appropriate
for the construction or interpretation of this Consent Decree or to effectuate or enforce
compliance with its terms.

[Remainder of Page Left Intentionally Blank]
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08/18/03 TUE 16:36 FAX 202 616 6584 @ooz

THE UNDERSIGNED PARTIES ENTER INTO THIS CONSENT DECREE

FOR THE UNITED STATES OF AMERICA:

Date: gaffaj | éy: %’{ M

Thomas L. Sunsonetti

Assistant Attorney General

Environment and Natural Resources
Division

U.S. Department of Justice

Date: 8[!&'[03 By: )‘%bw 9(‘ Gy/\%ﬁ‘u»——

Alan S, Tenenbaum

Senior Counsel

Environmental Enforcement Section

Environment and Natural Resources
Division

U.S. Department of Justice

y e . N )
Date: gs/@"? AjB By: m— - éf/(/%:—-:__m“_.___.
! ¢ Ede G. Williams
Trial Attorney
Environmental Enforcement Section
Environment and Natural Resources
Division
U.S. Department of Justice
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Date: %/2(_) IO% | By:

Jobii Peter Sparez '\/
Absistant Administrator for Enforcement
- and Compliance Assurance

U.S. Environmental Protection Agency
1200 Pennsylvania Ave,, N.W.
Washington, D.C, 20460

Date: %/?C; / 073 By: Q// Z{}é—\

John H/Whéeler

Senior Attomey

Office of Enforcement and
Compliance Assurance

U.8. Environmental Protection Agency

1200 Pennsylvania Ave.,, N'W.

‘Washington, D.C. 20460

. g l20]0” %ZU‘MLMM#—
Date ,} I 2 Heie A. Healy

Attormey-Advisor
Office of Enforcement and
Compliance Assurance
- U.S. Environmental Protection Agency
1200 Pennsylvania Ave., NW.
Washington, D.C. 20460
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Date:

FOR THE STATE OF CALIFORNIA
DEPARTMENT OF TOXIC SUBSTANCES
CONTROL:

Edwin F. Lowry

Director, State of Californi partment
of Toxic Substances Control

Post Office Box 806

Sacramento CA 95812-0806

FOR THE STATE OF CALIFORNIA
DEPARTMENT OF FISH AND GAME:

By:
John A. Holland
Staff Counsel 11
Office of Spill Prevention and Response
State of California Department of
Fish and Game
1700 K Street, Suite 250
Post Office Box 94420
Sacramento, CA 94244-2090
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FOR THE STATE OF CALIFORNIA
DEPARTMENT OF TOXIC SUBSTANCES
CONTROL:

DPate: By

Edwin F. Lowry

Director, State of California Department
of Toxic Substances Conttol

Post Office Box 806

Sacramento CA 95812-0306

FOR THE STATE OF CALIFORNIA
DEPARTMENT OF FISH AND GAME;

e 3 g 2089w, UL Wipes

bi A. Holland

taff Counsel J1I
Office of Spiil Pravention and Response
State of Califomia Department of

Fish and Game
. 1760 X Street, Suite 250

Post Office Box 94420
Sacramento, CA 94244-2090
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Date:

Date:

Date:

TEL:14012223378

R /a fes

el

Aug 21’03 9:05 No.001

FOR THE STATE OF RHODE ISLAND;

Y' - e -~ Jr—lL: :I--\_’__
Gan H. Reitsgh, Director
Rhode Island Department of
Envirommental Management

235 Promenade Street
Providencs, R1 02908

B

By:

Bret W, Jedele/ Esq,

RIDEM Offick of Legal Services
235 Promenade Street
Providence, RI 02908

FOR THE PUYALLUP TRIBE OF INDIANS:

By:

Name:
Title:
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FOR THE STATE OF RHODE ISLAND:

Date: By:

Jan H, Reitsma, Director
Rhode Island Department of
Environmental Management
235 Promenade Street
Providence, RI 02908

Date: By:

Bret W. Jedele, Esq.

RIDEM Office of Legal Services
235 Promenade Street
Providence, RI 02908

FOR THE PUYALLUP TRIBE OF INDIANS:

pue:_ O[19]07 b it

! Name: 51U S‘-Q{’_.’ludﬂ
Title: ¢ boar @ Lt A
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Date: 6//4/0%

Date: 3’//61’/03

Dale: August 13, 2003

Date; August 13, 2003

FAX NO. 360 586 6759 P,

FOR TILE STATE OF WASHINGTON:

DEPARTMENT OF ECOLOGY

RO QN

Jim Pendowski

Program Manager

Washington Departinent of Ecology
Toxies Cleanup Program

CHRISTINE G, GREGOIRE
Attornecy General

Steven J. Thiele, WSBA #20275
Assistant Attoruey General
Attorney for State of Washington
Department or Ecology

FOR THE DEBTORS:
Kaiser Aluminum & Chemical Corporation

By: \ @’f“"‘“"”“_’
hn Barpeson

Senior Vice President and
Chief Administragive Clficer

By: 7 ;

Jose;{(@./ isth A S

Aassigtant Gengral Counsel
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ATTACHMENT A

List of Debtors and Petition Dates

Kaiser Aluminum Corporation

February 12, 2002

Kaiser Aluminum & Chemical Corporation

February 12, 2002

Akron Holding Corporation

February 12, 2002

Kaiser Alumina Australia Corporation

February 12, 2002

Kaiser Aluminum & Chemical Investment, Inc. February 12, 2002
Kaiser Aluminium International, Inc. February 12, 2002
Kaiser Aluminum Properties, Inc. February 12, 2002
Kaiser Aluminum Technical Services, Inc. February 12, 2002
Kaiser Bellwood Corporation February 12, 2002
Kaiser Finance Corporation February 12, 2002
Kaiser Micromill Holdings, L.L.C February 12, 2002
Kaiser Sierra Micromills, LLC February 12, 2002
Kaiser Texas Sierra Micromills, LLC February 12, 2002
Kaiser Texas Micromill Holdings, LLC February 12, 2002
Oxnard Forge Die Company, Inc. February 12, 2002
Alwis Leasing, LLC March 15, 2002
Kaiser Center, Inc March 15, 2002
Alpart Jamaica Inc. January 14, 2003

KAE Trading, Inc,

January 14, 2003

Kaiser Aluminum & Chemical Investment Limited (Canada)

January 14, 2003

Kaiser Aluminum & Chemical of Canada Limited (Canada)

January 14, 2003

Kaiser Bauxite Company

January 14, 2003

Kaiser Center Properties

January 14, 2003

Kaiser Export Company

January 14, 2003

Kaiser Jamaica Corporation

January 14, 2003

Texada Mines Ltd. (Canada)

January 14, 2003
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ATTACHMENT B

Pro Rata Allocation of 40% Share of Excess Recovery

United States on behaif of EPA 72.81%
For Commencement Bay (Hylebos Waterway),

Tacoma, WA NRDA Ciaim:

United States on behalf of DOI and NOAA,

State of Washington and Tribe 22.46%
California DTSC 4.66%
California DFG 0.07%
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’ Folder No. 00825-08

Audit No. SI82508

ASSIGNMENT

THIS AGREEMENT is entered into on the JS as day of ﬂ‘%iu; VL , 209/ | between
UNION PACIFIC RAILROAD COMPANY (“Lessor”) and KEMWATER NORTH AMERICA
COMPANY, a Delaware corporation, whose address is 2185 North California Blvd., Suite 500, Walnut
Creek, California 94596 (“Assignor™).

RECITALS:

By instrument dated August 20, 1998, Lessor and Assignor, or their predecessors in interest,
entered into an agreement (“Basic Agreement”), identified as Audit No. SI82508, at Trentwood,
Washington.

AGREEMENT:

Effective August 21, 2000, Assignor assigns all of Assignor’s right, title and interest in and to the
Basic Agreement, including any supplement or amendment (if any), to KEMIRON NORTHWEST, INC.,
a Delaware corporation, whose address is 316 Bartow Municipal Airport, Bartow, Florida 33830
(“Assignee”).

Assignee accepts the above Assignment and agrees to be bound by all of the terms and conditions
contained in the Basic Agreement and any supplement or amendment (if any).

Lessor gives its consent to this Assignment. This consent does not authorize any further
assignment of the Basic Agreement, whether voluntary or otherwise, without the prior written consent of
Lessor. In the event of default by Assignee, Assignor shall be bound by and shall perform all of the
obligations of the Basic Agreement.

ADMINISTRATIVE HANDLING CHARGE:

Upon execution of this Assignment, Assignor shall pay Lessor an administrative handling charge
of Five Hundred Dollars ($500.00).

IN WITNESS WHEREQOF, the parties have executed this Assignment as of the day and year first
herein written.

UNION PAC %%D COMPANY KEMWATE] RICA COMPANY
By: ' / ’ /I/g'\’\-’v By:__. |, ‘ =
DA (D

Senior Mafager - Real Estate Title: V) O~
(Assignor)
E‘J NORTH\;E:ST C.
1tle
(Ass gnee) f\ o W o
&J L—ﬁnic w
AUG 2 © 2001

Date-
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California Regional Water Quality Control Board
Santa Ana Region

Cleanup & Abatement Order No. R8-2006-0035
for
Yellow Roadway Corporation
Former Alumax Fontana Facility
San Bernardino County

The California Regional Water Quality Control Board, Santa Ana Region (hereinafter
Regional Board), finds that:

1.

RCM Technologies, Inc. operated an aluminum recovery facility from 1957 to 1977
in the City of Fontana. The 18-acre facility was located on the northeast corner of
Beech Boulevard and Santa Ana Boulevard, as shown on Attachment 1, which is
hereby made a part of this order. In 1976, the Regional Board adopted Waste
Discharge Requirements, Order No. 76-238, for aluminum recycling operations
conducted at the site by RCM Technologies, Inc. and Mr. Robert Sackett. Mr.
Sackett, the Board Chairman and Chief Executive Officer of RCM Technologies,
Inc., owned the property and the aluminum recovery facility until July 1977 when
Hillyard Aluminum Recovery Corporation (HARC), a wholly-owned subsidiary of
Alumax Inc., purchased certain assets, excluding the Fontana property (hereinafter
referred to as the Alumax Fontana property).

HARC operated the aluminum recovery facility in Fontana from 1977 to 1982, when
recovery operations ceased. In August 1985, HARC purchased the Alumax
Fontana property from RCM. In July of 1998, Aluminum Company of America
(Alcoa) acquired all assets and facilities, including the Fontana property, from
Alumax Inc. In January of 2004, USF Reddaway Inc. (USFR) acquired the Alumax
Fontana property from Alcoa and began plans for site development. Prior to
USFR’s final acquisition of the property, Board staff approved their tentative site
development plans in September 2003. In May 2005, before final construction
plans were developed, Yellow Roadway Corp. (YRC, hereinafter discharger)
acquired USFR and became directly involved in the property management,
including development, of the Alumax Fontana site.

The Alumax Fontana property overlies the Chino North Groundwater Management
Zone, the beneficial uses of which include:

Municipal and domestic supply,
Agricultural supply,

Industrial service supply, and
Industrial process supply.

aoop
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YRC, Former Alumax Fontana Facility

4. On October 14, 1977, the Regional Board adopted Board Order No. 77-200, which
replaced Order No. 76-238, for the storage and handling of aluminum oxide wastes
at the Alumax Fontana facility. Aluminum oxide was generated as a manufacturing
by-product of the aluminum recovery process. These wastes were stockpiled at the
site, partly on a concrete-paved storage pad located at the southwest corner of the
site, and partly on native soil. The former waste pile storage and salt-affected
areas are shown on Attachment 2. The aluminum oxide waste contained high
levels of soluble salts consisting almost entirely of sodium and potassium chloride.

B. On January 10, 1986, the Regional Board adopted Cleanup and Abatement Order
(CAO) No. 86-17. This Order required Alumax Inc., Robert Sackett, and RCM
Technologies, Inc. to perform a subsurface investigation, and to propose remedial
measures for mitigating any water quality degradation that may have resulted from
the migration of soluble salts contained in the aluminum oxide wastes. In order to
facilitate investigation at the site and to eliminate a likely source of groundwater

contaminants, all aluminum oxide wastes were removed from the site by March of
1992.

6. To comply with CAO No. 86-17, Alumax Inc. conducted two site investigations
between 1986 and 1989 and instituted a groundwater monitoring program in April
1993. Initial groundwater monitoring indicated the presence of soluble salts in the
groundwater downgradient of the site.

7. Alumax Inc. prepared to initiate a site closure in July 1993 to prevent further
groundwater degradation by soluble salts known to remain in the soils beneath the
former waste pile storage areas. On September 2, 1994, CAO No. 86-17 was
replaced by CAO No. 94-44 to include time schedules for conducting additional
groundwater investigations and for mitigating the impact of soluble salts on
groundwater.

8. The additional groundwater investigation and salt load reports submitted by Alumax
Inc. indicated that:

a. The estimated quantity of salt leached to the vadose and saturated zone was
16,400 tons. This salt load is relatively minor compared to salt loads
resulting from both past and present agricultural and other industrial
practices existing within the Chino Basin.
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10.

11.

12,

13.

b. The transport modeling results indicated that the Alumax Fontana salt plume
travels in a southwesterly direction toward the Jurupa Community Services
District (JCSD) production well field located in Sections 4 and 5, R6W, T2S,
SBB&M (see Attachment 1). Due to the relatively high production rates of
the JCSD wells compared to the slow rate at which the plume appeared to
be migrating toward the well field, the model predicted that the impact on the
quality of pumped water would be negligible. Further, the model indicated
that if the salt plume reaches the JCSD well field, it would be completely
captured by the JCSD wells, for as long as they remain in service.

On April 10, 1997, based on the findings in the salt load reports, the Executive
Officer of the Regional Board determined that neither a conventional pump-and-

treat system, nor a salt offset program was appropriate as a groundwater remedial
alternative.

In July of 1998, Aluminum Company of America (Alcoa) acquired all assets and
facilities, including the Fontana property, from Alumax Inc.

On May 21, 1999, the Regional Board adopted CAO No. 99-38, which replaced
CAO No. 94-44, to require Alcoa to implement appropriate corrective measures
and monitoring requirements. CAO No. 99-38 specifically required the following:

a. Submittal and implementation of a site closure and post-closure maintenance
plan for the former waste pile storage areas at the site;

b. Installation of an offsite groundwater monitoring program, in addition to the
existing on-site groundwater monitoring program, to provide early warning to
JCSD regarding changes in the quality of groundwater upgradient of their well
field resulting from the Alumax Fontana salt plume.

c. Implementation of measures to remediate any adverse impacts the Alumax
Fontana plume may have on the JCSD production wells.

As required under Item 3 of CAO No. 99-38, Alcoa installed four offsite monitoring
wells, AOS #1 through #4, between 1999 and 2000, and began monitoring these
wells in addition to the existing two on-site groundwater monitoring wells, MW-1 and
MW-2. The locations of these monitoring wells are shown on Attachment 1.

Item 1 of CAO No. 99-38 required Alcoa to submit a site closure and post-closure
maintenance plan (SCPCMP) by August 31, 1999. On August 27, 1999, Alcoa
submitted a SCPCMP. After several plan revisions, the Executive Officer of the
Regional Board approved the SCPCMP on March 7, 2000, conditioned upon the
submittal of a revised plan incorporating three additional post-closure maintenance
requirements. On June 19, 2001, Alcoa submitted a revised SCPCMP, dated April
20, 2001, which includes a copy of an unrecorded deed restriction.
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14.

15.

Item 2 of CAO No. 99-38 required Alcoa to formally close the site by December 31,
1999 or an alternate date approved by the Executive Officer of the Regional Board.
On May 2, 2000, Alcoa formally requested a site closure deferral from the
December 31, 1999 closure date because the property was for sale, and the cap
configuration would be dependent on the buyer's development of the property. On
March 1, 2001, the Executive Officer of the Regional Board conditionally approved

a time extension for site closure until March 1, 2006, based on the following
findings:

a. No apparent degradation of the groundwater basin due to the Alumax Fontana
plume. Existing on-site and offsite water quality monitoring data indicated
consistent improvement in water quality beneath and downgradient of the site;

b. Anincreasing trend in water quality degradation upstream of the Alumax
Fontana site; and

c. An anticipation of the divestiture of the property for future development, and
fulfillment of the capping requirement in concert with future development.

The site closure deferral was granted conditioned upon compliance with the
following water quality indices:

a. Water Quality Index No. 1 — When a divergence, as defined in the May 2000
site closure deferral proposal, is identified in the annual moving average of
chloride values between the onsite groundwater monitoring wells, MW-1
(background) and MW-2 (downgradient).

b. Water Quality Index No. 2 — When the annual moving average of chloride in
offsite Well AOS #4 exceeds the annual moving average of chloride in the
onsite background well, MW-1.

An immediate site closure could be required if any of the above water quality
indices is not met.

In early November 2005, Alcoa notified Regional Board staff that YRC had
purchased USFR, the owner of the former Alumax Fontana facility property, and
had become directly involved with the property management of the Alumax Fontana
site since May 2005. Prior to final acquisition by YRC, USFR intended to build a
truck terminal on the Alumax Fontana property that would incorporate a closure cap
for the site, and YRC supports that use. On November 11, 2005, YRC formally
requested a time extension for site closure from March 1, 2006 to December 31,
2007 to allow time for a reassessment of the facility design, which may influence
the design of the final closure cap. On February 24, 2006, based on the
information provided and the monitoring data presented in the January 2005 Annual
Groundwater Monitoring Report, the Board granted YRC the requested time
extension for site closure.
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16.

17.

18.

This order is being revised to reflect the change in ownership of the Alumax
Fontana property, and to require YRC to:

a. Continue the existing on-site and offsite water quality monitoring programs;

b. Propose and implement a site closure and post-closure maintenance plan to
minimize the infiltration of water through soil, which causes mobilization of salts
remaining in the vadose zone beneath the former Alumax Fontana facility;

c. Initiate site closure without further delay if new groundwater monitoring data
indicate that any of water quality indices (see Finding 13) have not been met;
and

d. Implement other necessary remedial measures to minimize the impact of the
Alumax salt plume on nearby water supply wells.

Water Code Section 13304 allows the Regional Board to recover reasonable
expenses from the responsible parties for overseeing cleanup of illegal discharges,
contaminated properties, and other unregulated releases adversely affecting the
state’s waters. It is the Regional Board’s intent to recover such costs for regulatory
oversight work conducted in accordance with this order.

This action is being taken by a regulatory agency for the protection of the California
Environmental Quality Act (Public Resources Codes, Section 21000 et seq.) in
accordance with Section 15321, Division 3, Title 14, California Code of Regulations.

IT IS HEREBY ORDERED THAT, pursuant to Section 13304, Division 7 of the California
Water Code, YRC (hereinafter discharger) shall implement the following monitoring and
corrective measures:

1.

Submit a proposed closure and postclosure maintenance plan for the former waste
pile storage and salt-affected areas as indicated on Attachment 2, by December 1,
2006, for approval by the Executive Officer of the Regional Board. This plan shall
include measures to minimize infiltration of water, which causes mobilization of
waste constituents remaining in the vadose zone beneath the site. At a minimum,
the closure and postclosure maintenance plan shall include the following:

a. A description, including any construction drawings, of the site redevelopment
plan;

b. Preparation of the former waste pile storage area for closure;

c. The design of the closure cover, including the permeability data of each

component of the cover, and any drainage control structures to divert water
away from the cap;
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d. A construction quality assurance/quality control plan for cover installation;

e. A proposed time schedule for site closure activities and final closure report
submittal;

f. A discussion of any planned postclosure land use of the capped area;

g. A postclosure cover maintenance program consisting of cap inspection and

maintenance, including repair of cracks or other damage, record keeping,
and submittal of annual maintenance reports; and

h. A proposed deed restriction for the capped area to declare the responsibility
of the property owner and its successor(s) to maintain the capped area and
to notify the Regional Board of any proposed changes to the existing cap. A
notarized copy of the deed restriction with any attachments for the capped
area shall be submitted to the Regional Board within thirty days after it has
been recorded with the County of San Bernardino.

2. Complete implementation of the approved site closure plan submitted pursuant to
Item 1 no later than December 31, 2007.

3. This order hereby rescinds Order No. 99-38.

If, in the opinion of the Executive Officer, this order is not complied with in a reasonable
and timely manner, this matter will be referred to the Regional Board for the imposition of
administrative civil liability or referral to the Attorney General for imposition of judicial
liability, as provided by law.

’ @rd J. Thibeault
ecutive Officer

June 8, 2006
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STATE OF WASHINGTCN

DEPARTMENT OF ECOLOGY

4601 N Monroe Street » Spokane, Washington 99205-1295 » (509)329-3400

July 23, 2008
Certified Mail: 7003 1680 0007 1588 0334

Pioneer Companies Inc
700 Louisiana St Suite 4300
Houston, TX 77002

Re:  Notice of Potential Liability under the Model Toxics Control Act for the Release of
Hazardous Substances at the following Hazardous Waste Site:

e Name: Aluminum Recycling - Trentwood
¢ Address: 2317 N Sullivan Rd, Veradale, WA 99037
e Facility/Site No.: 628

To Whom It May Concern:

Under the Model Toxics Control Act (MTCA), chapter 70.105D RCW, which governs the cleanup of
hazardous waste sites in Washington State, the Department of Ecology (Ecology) may identify persons
that it finds are liable for the release of hazardous substances at a site. Before making such a finding,
Ecology must provide persons with notice and an opportunity to comment on the proposed finding. Any
person whom Ecology finds, based on credible evidence, to be liable is known as a “potentially liable

person” or “PLP.”

Proposed Finding of Liability

Based on credible evidence, Ecology is proposing to find Pioneer Companies Inc. liable under RCW
70.105D.040 for the release of hazardous substances at the Aluminum Recycling — Trentwood Site (Site).
This proposed finding is based on the following evidence:

1. Pioneer Companies Inc. is the corporate successor to Imperial West Chemical Company,
and the reported corporate successor to Aluminum Recycling Corporation. Imperial
West Chemical Company was a generator of dross, by transport from a different site for
treatment, and Aluminum Recycling Corporation was the operator of the aluminum dross
reprocessing facility at the Site.

2. Ecology personnel visited the site on December 14, 2006, and observed a 2% - 3 acre
uncontained aluminum dross pile. Evidence of active erosion of the dross pile into
surface water was also observed. |

3. Black “high salt” dross is classified as a state-only dangerous waste due to failure of fish
bioassays from high salt content, and white “low salt” dross is considered a hazardous
substance due to fluoride content. Both are present in the current and historical dross
piles at the Site.
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Opportunity to Respond to P}g)osed Finding of Liability

In response to Ecology’s proposed finding of liability, you may either:

1. Accept your status as a PLP without admitting liability and expedite the process through
a voluntary waiver of your right to comment. This may be accomplished by signing and
returning the enclosed form or by sending a letter containing similar information to
Ecology;

2. Challenge your status as.a PLP by submitting written comments to Ecology within thirty
(30) calendar days of the date you receive this letter; or

3. Choose not to comment on your status as a PLP.
Please submit your waiver or written comments to the following address:

Sandra Treccani, Toxics Cleanup Program
Eastern Regional Office

WA Department of Ecology

4601 N Monroe

Spokane, WA 99205

- After reviewing any comments submitted or after 30 days if no response has been received, Ecology will

make a final determination regarding your status as a PLP and provide you with written notice of that
determination.

Identification of Other Potentially Liable Persons

Ecology will be notifying the following additional persons that they may be potentially liable for the
release of hazardous substances at the Site:

1. Union Pacific Railroad;
2. Kaiser Aluminum.

If you are aware of any other persons who may be liable for the release of hazardous substances at the
Site, Ecology encourages you to provide us with their identities and the reason you believe they are liable.
Ecology also suggests you contact these other persons to discuss how you can jointly work together to
most efficiently clean up the Site.

Responsibility and Scope of Potential Liability

Please note that Ecology may either conduct or require PLPs to conduct remedial actions to investigate and
clean up the release of hazardous substances at a site. PLPs are encouraged to initiate discussions and
negotiations with Ecology and the Office of the Attorney General that may lead to an agreement on the
remedial action to be conducted.

Please also note that each liable person is strictly liable, jointly and severally, for all remedial action costs
and for all natural resource damages resulting from the release of hazardous substances at a site. If
Ecology incurs remedial action costs in connection with the investigation or cleanup of real property and
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those costs are not reimbursed, then Ecology has the authority under RCW 70.105D.055 to file a lien
against that real property to recover those costs. :

Next Steps in Cleanup Process

In response to the release of hazardous substances at the Site, Ecology intends to conduct the following
actions under MTCA.:

1. Ecology intends to negotiate an Agreed Order with all ideatified PLPs. The Agreed
Order will require the PLPs to conduct a Remedial Investigation and Feasibility Study
(RI/FS) to fully define the extent of contamination at the Site and to evaluate alternatives
for remedial action; ) '

2. Ecology will require the completion of a remedial investigation and feasibility study
(RI/FS) for the Site. Ecology is aware that investigatory and remedial actions have been
undertaken at the Site. These actions can be incorporated into the RI/FS.

For a description of the process for cleaning up a hazardous waste site under MTCA, pleasc refer to the
enclosed Focus sheet.

Ecology’s policy is to work cooperatively with PLPs to accomplish the prompt and effective cleanup of
hazardous waste sites. Please note that your cooperation in planning or conducting remedial actions at the

Site is not an admission of guilt or liability.

Contact Information

If you have any questions regarding this letter or if you would like additional information regarding the
cleanup of hazardous waste sites, please call me at 509/329-3412. Thank you for your cooperation.

Sincerely,

Sandra Treccani s e
Hydrogeologiat,
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PLP WAIVER

Pioneer Companies Inc
700 Louisiana St Suite 4300
Houston, TX 77002

Pursuant to WAC 173-340-500 and WAC 173-340-520(1)(b)(i), I (NAME) S
a duly authorized representative of Pioneer Companies Inc, do hereby waive the right to the
thirty- (30) day notice and comment period described in WAC 173-340-500(3) and accept status
of Pioneer Companies Inc as a Potentially Liable Person at the following site:

e Name: Aluminum Recycling - Trentwood
e Address: 2317 N Sullivan Rd, Veradale, WA 99037
e Facility/Site No.: 628

This waiver is solely for purposes of entering into an Agreed Order. By waiving this right,
Pioneer Companies Inc makes no admission of liability.

Signature Date

Relation to the Site (i.e., owner or operator)
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Iy
Suite 200 s
Cleveland, TN 37312 DEPARTMERN] OF ECOLOGY
(423) 336-4007 ‘ EASTERN REGIONAL OFFICE

cmrichards@olin.com

CURT M. RICHARDS
Corporate Vice President
Environment, Health & Safety

March 13, 2009

Sandra Treccani

Toxic Cleanup Program
Washington Department of Ecology
4601 North Monroe Street
Spokane, WA 99205-1295

Re: Comments Regarding Determination of PLP Status Former Aluminum
Recycling facility - Trentwood, 2317 North Sullivan Road, Veradale, WA
99037

Dear Ms. Treccani:

Olin has received notice that the State of Washington Department of Ecology (WDE)
has determined that Pioneer Companies, Inc. (Pioneer) is a potentially liable person
(PLP) for the release of hazardous substances at the former Aluminum Recycling -
Trentwood facility located at 2317 North Sullivan Road in Veradale, Washington. Olin
Corporation is the successor to Pioneer and pursuant to WAC 173-340-500(3), Olin
submits the following written comments for your review and consideration.

SUMMARY

After a 2006 investigation revealed the existence of an uncontained aluminum dross
pile, approximately 2.5 - 3 acres across, located at the Aluminum Recycling -
Trentwood Site in Veradale, Washington, WDE conducted a Site Hazard Assessment.
The drass pile was reportedly eroding into adjacent surface water. After conducting
the Site Hazard Assessment, WDE issued its finding that Pioneer is a Potentially Liable
Person (PLP) for the release of hazardous substances at the Site.

Olin respectfully requests that the WDE reverse its finding that Pioneer is a PLP. Olin’s
review of the available information relating to Pioneer and its former subsidiaries’
involvement with the former Aluminum Recycling - Trentwood site where the dross pile
is located (the “Site”) and the applicable law indicates that Pioneer should not be
considered a PLP in relation to the Site. Neither Pioneer, nor its successor Olin, can be
held liable under the Washington Model Toxics Control Act (MTCA), Title 70 RCW

§ 70.105D.010, et seq., for costs associated with the investigation and remediation of
groundwater pollution at the Site. Pioneer was merely the successor to the former
parent holding company of Kemwater North America, which in turn was the successor

Olin Corporation
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to Imperial West, another former lessee and operator at the Site. As the successor
with little direct involvement at the Site, neither Olin nor Pioneer should be considered
a PLP.

COMMENTS ON WDE'S DESIGNATION OF PIONEER AS A PLP

A review of Pioneer’s relevant corporate history does not support a finding that either
Olin or Pioneer is a PLP for remediation costs at the Site. Olin Corporation acquired
Pioneer in May 2007. Pioneer, a manufacturer of chlorine, caustic soda, bleach,
hydrochloric acid and related products used in various applications, did not operate at
the Site. Two related former Pioneer operating subsidiaries may have contributed
materials to the aluminum dross pile at the Site: Imperial West Chemical and
Kemwater North America. Pioneer was the successor to Pioneer Chlor Alkali, which
was the parent company for Imperial West Chemical, a wholly-owned subsidiary. In
1996, Pioneer combined Imperial West with another subsidiary, Pioneer Water
Technologies, to create a new wholly-owned subsidiary, Kemwater North America
(KNA). In 1998, Union Pacific leased the Site to KNA. As part of its operations, KNA
may have contributed to disposal on an aluminum dross pile at the Site. The extent of
this disposal, if any, is unknown,

At the time the WDE early notice and the PLP notice were issued, Pioneer had already
divested itself of any ownership interest in the Site. In August 2000, Pioneer
transferred substantially all of the assets and operations of two former operating
subsidiaries, KNA and KWT, Inc. (together with KNA, “"Kemwater”) to Kemiron
Companies, Inc. (now known as Kemira Water Solutions, Inc.), a subsidiary of
European industrial chemical manufacturer, Kemira Oyj. The transfer was part of an
arms length transaction which was part of multiple asset acquisitions by Kemiron.
Pioneer was never affiliated with Kemiron.

In August 2001, Union Pacific and Kemwater North America entered into an
assignment of the lease to Kemiron Northwest, backdated to August 2000. Although
Kemwater North American and Imperial West Chemical Company both exist as
corporate entities, they do not have any known operations or assets, and no longer
have any connection to the Trentwood facility. Based upon this corporate history,
neither Pioneer, nor its successor Olin, should be considered a PLP for costs associated
with the investigation and remediation of groundwater pollution at the Site.

Olin Should Not Be Considered A PLP

Olin does not fall into any of the categories specified under the MTCA, RCW §
70.105D.040. Pioneer transferred all of the assets and operations of KNA, including
those at the Site, to Kemiron Companies, Inc. in 2000. Olin acquired Pioneer in May
2007 and Olin's acquisition was also at arms length. WDE did-not find that Pioneer
was a PLP until after the acquisition on September 8, 2008. Therefore, Olin is an
innocent purchaser with no obligations at the Site relating to the aluminum dross pile.
As a successor to Pioneer, which itself had limited involvement at the Site, Olin should
not be responsible either under a direct or indirect liability theory.

Olin Corporation
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There Is No Basis To Designate Pioneer as a PLP

As the parent company to a subsidiary who was a former operator of the Site, Pioneer
itself should not be considered a PLP. Under the MTCA, there are five categories of
liable persons: (1) the current owner or operator of the facility; (2) any person who
owned or operated the facility at the time of the disposal or release; (3) any person
who arranged for disposal or treatment of a substance at the facility, or who
generated the substance; (4) any transporter of hazardous substances to the facility;
and (5) anyone who sold the hazardous substance. See MTCA, RCW § 70.105D.040.
Pioneer is not and has never been a direct owner or operator of the Site. In addition,
Pioneer was not an arranger, transporter, generator, or seller of the hazardous
substances at the Site. Thus, it does not fall within any of the expressly stated
categories of potentially liable persons.

The WDE’s designation of Pioneer as a PLP regarding the Site and contamination
appears to be based upon Pioneer’s status as the corporate successor to Imperial West
Chemical Company and to Aluminum Recycling Corporation (ARC). See July 23, 2008
Notice of Potential Liability under the Model Toxics Control Act for the Release of
Hazardous Substances. !

As an initial matter, Imperial West acquired assets from the ARC only after ARC's
bankruptcy. Imperial West only purchased ARC's assets as part of bankruptcy
proceedings. A corporation that merely purchases the assets of another corporation is
not necessarily responsible for the former corporation’s liabilities. See Katzir's Floor &
Home Design, Inc. v. M-MLS.com, 394 F.3d 1143, 1150 (9th Cir. 2004). Thus, Pioneer
cannot be considered the “successor” to ARC or for ARC's liabilities.

Pioneer should not be considered liable as the successor to Imperial West Chemical
Company either. The MTCA provides that a person who owned or operated the facility
at the time of disposal or release can be held liable. See MTCA, RCW §
70.105D.040(2). It does not include successor companies among the list of categories
of liable persons. Moreover, it is a deeply ingrained” principle of corporate law that a
parent corporation is not liable for the acts of its subsidiaries. See United States v.
Bestfoods, 524 U.S. 51, 61 (1998); cf. Minton v. Ralston Purina Co., 47 P.3d 556, 562
(Wash. 2002) (en banc) (noting the “deeply ingrained” principle stated in Bestfoods
that a parent corporation is “not liable for the acts of its subsidiaries.”)*

! Washington courts have held that, because the MTCA was “heavily patterned after its
federal counterpart, federal cases interpreting similar ‘owner or operator’ language in
the federal Act are persuasive authority in determining operator liability.” Taliesen
Corp. v. Razore Land Co., 144 P.3d 1185, 1197 (Wash. Ct. App. 2006); see also Bird-
Johnson Corp. v. Dana Corp., 833 P.2d 375, 377 (Wash. 1992). Washington state
cases have also held that the “weight of [federal] authority” interprets an “operator”
by applying the “actual-participation/exercise of control standard.” Unigard, 983 P.2d
at 1161,

Olin Corporation
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The rule established in Bestfoods provides that a parent corporation which actively
participated in and exercised control over the operations of a subsidiary cannot,
without more, be held liable as an operator of a polluting facility owned and operated
by the subsidiary, absent a piercing of the corporate veil or the parent corporation’s
direct participation in and control over the actual operations of the polluting facility
itself. Id. at 55.

Here, there is no basis to find Pioneer liable for the actions of Imperial West Chemical
or KNA. Washington courts have held that, “[t]o pierce the corporate veil and find a
parent corporation liable, the party seeking relief must show that there is an overt
intention by the corporation to disregard the corporate entity in order to avoid a duty
owed to the party seeking to invoke the doctrine.” Minton, 47 P.3d at 562.

“Generally, a party must show that the corporation manipulated the entities in order to
avoid the legal duty.” Id.

The facts do not support a finding that Pioneer actually exercised control over the
disposal operations at the Site in such a way that Pioneer should be held directly liable
for contributions made by Imperial West or KNA to the dross pile. Pioneer Companies,
Inc. was a holding company for the operating subsidiaries at issue. According to
Pioneer Companies, Inc.’s SEC Form 10-K for the Fiscal Year ending Dec. 31, 2000,
Pioneer was “a holding company with no operating assets or operations.” (p. 38). A
holding company, as one federal district court observed, “is nothing more than an
investment mechanism, a device for diversifying risk through corporate acquisitions.”
Bellomo v. Pennsylvania Life Co., 488 F. Supp. 744, 746 (S.D.N.Y. 1980). A holding
company'’s subsidiaries “conduct business not as its agents but as its investments, The
business of the parent is the business of investment, and that business is carried out
entirely at the parent level.” Id.

In addition, Pioneer did not extensively control Imperial West Chemical or KNA and did
hot manipulate either of those entities for the purpose of avoiding its own
responsibilities. Additionally, Pioneer did not participate directly in or control Imperial
West Chemical or KNA's conduct that contributed to the contamination. As parent to
Imperial West and later to KNA, Pioneer oversaw the businesses of its subsidiaries.
The distinction between Pioneer and the separate entities was maintained throughout
the relevant period up until the time KNA was transferred to Kemiron.

Therefore, Pioneer cannot be held liable for costs associated with the investigation and
remediation of contamination at the Site as a successor to Imperial West Chemical or
ARC and should not be considered a PLP.

Accordingly, Olin respectfully requests that the WDE reverse its finding that Pioneer is

a potentially liable person for the release of hazardous substances at the Site. If you
require additional information, please do not hesitate to contact me.

Olin Corporation
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Sincerely,

Cdwn R4,

Curt M. Richards

cc! Stuart N. Roth

Olin Corporation
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STATE OF WASHINGTON

DEPARTMENT OF ECOLOGY

4601 N Monroe Street  Spokane, Washington 99205-1295 ¢ (509)329-3400

March 30, 2009

Curt Richards

VP of Environment, Health & Safety
Olin Corporation

3855 N Ocoee St, Ste 200
Cleveland, TN 37312

Dear Mr. Richards:

RE: Update to PLP Status Determination for the Aluminum Recycling Trentwood Site

The Department of Ecology (Ecology) has reviewed your letter containing comments on Pioneer
Companies’ potentially liable person (PLP) status at the Aluminum Recycling Trentwood Site in
Spokane, WA. Despite Ecology’s issuance of its final determination on Pioneer Companies’
PLP status, we decided to provide additional time for comment due to communication delays.

After reviewing the arguments provided by Olin in the comment letter dated March 13, 2009,
Ecology has determined that Pioneer Companies will not be considered a PLP for the Aluminum
Recycling Trentwood Site. However, Ecology reserves the right to name Pioneer Companies as
a PLP at any time should additional information come forward.

If you have any questions, please feel free to contact me at 509/329-3412.

Sincerely,

Spmoval £ Jeocann

Sandra L. Treccani
Hydrogeologist
Toxics Cleanup Program

Cc:  Gary Honeyman, Union Pacific Railroad

) &
g



EXHIBIT 24



2317 North Sullivan Road
2317 North Sullivan Road
Spokane Valley, WA 99216

Inquiry Number: 6551764.11
June 24, 2021

The EDR Aerial Photo Decade Package

6 Armstrong Road, 4th floor

Shelton, CT 06484
EDR® Toll Free: 800.352.0050
www.edrnet.com



EDR Aerial Photo Decade Package 06/24/21

Site Name: Client Name:

2317 North Sullivan Road Greenberg Glusker o
2317 North Sullivan Road 1900 Avenue of the Stars EDR
Spokane Valley, WA 99216 Los Angeles, CA 90067

EDR Inquiry # 6551764.11 Contact: Sherry E. Jackman

Environmental Data Resources, Inc. (EDR) Aerial Photo Decade Package is a screening tool designed to assist
environmental professionals in evaluating potential liability on a target property resulting from past activities. EDR’s
professional researchers provide digitally reproduced historical aerial photographs, and when available, provide one photo
per decade.

Search Results:

Year Scale Details Source
2017 1"=500' Flight Year: 2017 USDA/NAIP
2013 1"=500' Flight Year: 2013 USDA/NAIP
2009 1"=500' Flight Year: 2009 USDA/NAIP
2006 1"=500' Flight Year: 2006 USDA/NAIP
1995 1"=500' Acquisition Date: January 01, 1995 USGS/DOQQ
1991 1"=500' Flight Date: September 15, 1991 USGS

1982 1"=500' Flight Date: June 23, 1982 USDA

1977 1"=500' Flight Date: July 15, 1977 USDA

1972 1"=500' Flight Date: August 30, 1972 USGS
1962 1"=500' Flight Date: August 14, 1962 USGS
1953 1"=500' Flight Date: September 11, 1953 USGS

1946 1"=500' Flight Date: December 10, 1946 USGS
1938 1"=500' Flight Date: August 02, 1938 USDA

When delivered electronically by EDR, the aerial photo images included with this report are for ONE TIME USE
ONLY. Further reproduction of these aerial photo images is prohibited without permission from EDR. For more
information contact your EDR Account Executive.

Disclaimer - Copyright and Trademark Notice
This Report contains certain information obtained from a variety of public and other sources reasonably available to Environmental Data Resources, Inc. It cannot
be concluded from this Report that coverage information for the target and surrounding properties does not exist from other sources. NO WARRANTY
EXPRESSED OR IMPLIED, IS MADE WHATSOEVER IN CONNECTION WITH THIS REPORT. ENVIRONMENTAL DATA RESOURCES, INC. SPECIFICALLY
DISCLAIMS THE MAKING OF ANY SUCH WARRANTIES, INCLUDING WITHOUT LIMITATION, MERCHANTABILITY OR FITNESS FOR A PARTICULAR USE
OR PURPOSE. ALL RISK IS ASSUMED BY THE USER. IN NO EVENT SHALL ENVIRONMENTAL DATA RESOURCES, INC. BE LIABLE TO ANYONE,
WHETHER ARISING OUT OF ERRORS OR OMISSIONS, NEGLIGENCE, ACCIDENT OR ANY OTHER CAUSE, FOR ANY LOSS OF DAMAGE, INCLUDING,
WITHOUT LIMITATION, SPECIAL, INCIDENTAL, CONSEQUENTIAL, OR EXEMPLARY DAMAGES. ANY LIABILITY ON THE PART OF ENVIRONMENTAL
DATA RESOURCES, INC. IS STRICTLY LIMITED TO A REFUND OF THE AMOUNT PAID FOR THIS REPORT. Purchaser accepts this Report "AS 1S". Any
analyses, estimates, ratings, environmental risk levels or risk codes provided in this Report are provided for illustrative purposes only, and are not intended to
provide, nor should they be interpreted as providing any facts regarding, or prediction or forecast of, any environmental risk for any property. Only a Phase |
Environmental Site Assessment performed by an environmental professional can provide information regarding the environmental risk for any property.
Additionally, the information provided in this Report is not to be construed as legal advice.

Copyright 2021 by Environmental Data Resources, Inc. All rights reserved. Reproduction in any media or format, in whole or in part, of any report or map of
Environmental Data Resources, Inc., or its affiliates, is prohibited without prior written permission.

EDR and its logos (including Sanborn and Sanborn Map) are trademarks of Environmental Data Resources, Inc. or its affiliates. All other trademarks used herein are
the property of their respective owners.
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CERTIFICATE OF INCORPORATION
oF

HILLYARD ALUMINUM RECOVERY CORPORATION

FIRST. The name of the corporation is Hillyard
Aluminum Recovery Corporation.

SECOND, ts registered office in the State of
Delaware is located at No. 100 West Tenth Street, in the
City of Wilmington, County of New Castle. The name and
address of its registered agent is The Corporation Trust
Company, No. 100 West Tenth Street, Wilmington, Delaware.

THIRD. The nature of-the business or purposes
to be conducted or promoted are:

(a) To engage in any lawful act or activity
for which corporations may be organized under the General

Corporation Law of the State of Delaware.

{b) In dgeneral, to carry on all businesses in
connection with the foregoing, and do all things necessary,
proper, advisable, convenient for, or incidental to the
accomplishment of the foregoing purposes.

The Corporation, its directors and shareholders,
shall have and may exercise all of the powers now or here-

after conferred by the laws of the State of Delaware and

O, T S TR e T SRR T

acts amendatory thereof or supplemental thereto upon




o
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corporations formed under the General Corporation Law
of the State of Delaware.

FOURTH. The total number of shares of stock
which the corporation shall have authority to issue is
four thousand {4,000), all of one class, and the par value
of each of such shares is One Hundred Dollars ($100.00)
amounting in the aggregate to Four Hundred Thousand Dollars
($400,000.00).

FIFTH: The names and places of residence of

the incorporators are as follows:

NAMES RESIDENCES
Marigold Cole 717 Concord Way, Burlingame, CA
Craig A. Davis 78 Deodora, Atherton, CA
Dernis P. McPeénc w 22175 Broadway, San Francisco, CA

SIXTH. The corporation is to have perpetual
cxistence.

SEVENTH. In furtherance and not in limitation
of the powers conferred by statute, the board of directors
is expressly authorized:

To make, zlter or repeal the by-laws of the
corporation.

To authorize and cause to be executed mortgages
ard liens upon the real and personal property of the cor-
pc: rtion.

To set apart out of any of the funds of the cor-



poration available for dividends a reserve or reserves
for any proper purpose and to abolish any such reserve
in the manner in which it was created.

When anc as authorized by the stockholders in
accordance with statute , to sell, lease or exchange all
or substantially all of the property and assets of the
corporation, including its good will and its corporate
franchises, upon such terms and conditions and for such
consideration, which may consist in whole or in part of
money or property inclu&ing shares of stock in, and/or
other securities of, any other corporation or corporations,
as its board of directors shall deem expedient and for the
best interesté of the corporation.

EIGHTH. Whenever a compromise Or arrangemient
is proposed between this corporation and its creditors
or any class of them and/or between this corporation and
its stockholders or any class of them, any court of
equitable jurisdiction within the State of Delaware may,
on the application in a summary way of this corporation
or of any creditor or stockholder thereof, or on the appli-
cation of any receiver or receivers appointed for this
corpvoration under the provisions of section 291 of Title 8

of t : Delaware Code or on the application of trustees in



dissolution or of any receiver or receivers appointed

for this corporation under the provisions of section 279
of Title 8 of the Delaware Code order a meeting of the
creditors or class of creditors, and/or of the stockholders
or class of stockholders of this corporation, as the case
may be, to be summoned in such manner as the said court
directs. If a majority in number representing three-
fourths in value of the creditors or class of creditors,
and/ocr of the stockholders or class of stockholders of
this corporation, as the case may be, agree to any com-
promise or arrangement tc any reorganization of this cor-
poration as consequence of such compromise or arrangement,
the said compromise or arrangement and the said reorgani-
zation shall, if sanctioned by the court to which the said
application has been made, be binding on all the creditors

or class of creditors, and/or on all the stockholders or

S

class 2f stockholders, of this corporation, as the case
may be, and alszo on this corporation.

NINTH. Elections of directors need not be by

[
ER'
£
£

bballot unless the by-laws of the corporation shall so
provide,

TENTH. The corporation reserves the right to
mend, alter, change or repeal any provision contained in
this certificate of incorporation, in the manner now or

hereafter prescribed by statute, and all rights conferred




upon stockholders herein are granted subject to this
reservation,

WE, THE UNDERSIGNED, being each of the incor-
porators hereinbefore named, for the purpose of forming
a corporation pursuant to the General Corporation Law
of the State of Delaware, do make this certificate, hereby
declaring and certifying that the facts herein stated are

true, and accordingly have hereunto set our hands this

2% day of GJ/w‘ 1976, | /M@,/XQ@;V%
XM{;//%M

j>?€4tcg§4ia£ ,Aflpuék

STATE OF CALIFORNIA )
) ss:
COUNTY OF SAN MATEO )

On this 21st day of April A.D. 1976, before
me, Dores E. Marshall , a Notary Public in and for the
said County and State, all of the parties to the foregoing
certificate of incorporation, knowr to me personally to be
such, and severally acknowledged the said certificate to be
the act and deed of the signers respectively and that the
facts stated therein are true.

GIVEN under my hané and seal of office this day

ard year aforesaid.

e

-
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CERTIFICATE OF INCORPORATION -~

Hillyard Aluminum Recovery Corporation, a corporation
organized and existing under and by virtue of the General
Corporation Law of the State of Delaware, DOES HEREBY CERTIFY:

FIRST: That the Board of Directors of said corporation, at
a meeting duly held, adopted resolutions proposing and declaring
advisable the foilowing amendments to the Certificate of
Incorporation of said corporation:

RESOLVED: That a new Article ELEVENTH be
added as an amendment to the Certificate of
Incorporation of the Company, said Articie
ELEVENTH to read as follows:

ELEVENTH. A director of the corporation shall not be
personally liable to the corporation or its stockholders for
monetar ' damages for breach of fiduciary duty as a director,
except for liability (i) for any breach of the director's duty of
loyalty to the corporation or its stockholders, (ii) for acts or
omissions not in good faith or which involve intentional
misconduct or a knowing violation of law, (iii) under Section 174
of the Delaware General Corporation Law, or {(iv) for any
transaction from which the director derived any improper personal
benefit. If the Delaware General Corporation Law is amended
hereafter to authorize corporate action further eliminating or
limiting the personal liability of directors, then the liakility
of a director of the corporation shall be eliminated or limited to
the fullest extent permitted by the Delaware General Corporation
Law, as so amended,

Any repeal or modification of the foregoing
paragraph by the stockholders of the corporation shall not
adversely affect any right or protection of a director of the
corporation existing at the time of such repeal for modifi-
cation.



SECOND: That this amendment was duly adopted by the Board of
Directors and by its stockholders in accordance with the pro-
visions of the General Corporation Law of the State of Delaware.

THIRD: That the aforesaid amendments were duly adopted in
accordance with the applicable provisions of Section 242 of the
General Corporation Law of the State of Delaware.

IN WITNESS WHEREOF, said HILLYARD ALUMINUM RECOVERY
CORPORATION has caused this certificate to be signed by Paul E.
Drack, Vice President, and attested by Marigold Cole, Assistant

Secretary this,nggday of April, 1987.

v (L0 0.4

Paul E. Drack, vice President

ATTEST:

By: [ WW«:*Q& Q).,O_L

Marigold Colle) Assistant Secretary




STATE OF DELAWARE
SECRETARY OF STATE
DIVISION OF CORPORATIONS
FILED 04:30 PM 12,22/1998
981497979 — 0823746

CERTIFICATE OF DISSOLUTION
OF

HILLYARD ALUMINUM RECOVERY CORPORATION

Hillyard Aluminum Recovery Corporation, a corporation organized and existing
under and by virtue of the General Corporation Law of the State of Delaware,

DOES HEREBY CERTIFY:
FIRST: That dissolution was authorized on December 7, 1998.
SECOND:  That dissolution has been authorized by the Board of Directors and

stockholders of the corporation in accordance with the provisions of subsections (a) and
(b) of section 275 of the General Corporation Law of the State of Delaware.

THIRD: That the names and addresses of the directors and officers of Hillyard
Aluminum Recovery Corporation are as follows:
DIRECTORS
Denis A. Demblowski 201 Isabella Street, Pittsburgh, PA 15212-5858
OFFICERS
George E. Bergeron President
3424 Peachtree Road, N.E., Suite 2100, Atlanta, GA 30326
Linda B. Burke Vice President
201 Isabella Street, Pittsburgh, PA 15212-5858
Richard P. McCracken Vice President
3424 Peachtree Road, N.E., Suite 2100, Atlanta, GA 30326
Joseph R. Lucot Vice President
201 Isabella Street, Pittsburgh, PA 15212-5858
Russell W. Porter, Jr. Vice President
201 Isabella Street, Pittsburgh, PA 15212-5858
Dolores A. Yura Secretary
201 Isabella Street, Pittsburgh, PA 15212-5858
Robert G. Wennemer Treasurer

201 Isabella Street, Pittsburgh, PA 15212-5858

B-e8’'d Z1es 18 C1b W3ILSAS NOT15H0de0D 1D B2:4T 86671-cc-03d




I o

FOURTH: This filing shall become effective on December 31, 1998.
IN WITNESS WHEREOF, said Hillyard Aluminum Recovery Corporation has caused

this Certificate to be signed by Joseph R. Lucot, its Vice President, this 21* day of
December 1998.

HILLYARD ALUMINUM RECOVERY CORPORATION

By
ose . Lucot, Vice President

La-em'd 2125 182 21P WALSAS NOTLIHE0480D 12 gc:L1  8e6l-22-03d




EXHIBIT 26



7/21/2021 SilverFlume Nevada's Business Portal to start/manage your business

ENTITY INFORMATION

ENTITY INFORMATION

Entity Name:

IMPERIAL WEST CHEMICAL CO.
Entity Number:

C3597-1977

Entity Type:

Domestic Corporation (78)
Entity Status:

Active

Formation Date:

08/16/1977
NV Business ID:

NV19771005631

Termination Date:

Perpetual

Annual Report Due Date:

8/31/2021

https://esos.nv.gov/EntitySearch/BusinessInformation 1/4



7/21/2021 SilverFlume Nevada's Business Portal to start/manage your business

|

REGISTERED AGENT INFORMATION

Name of Individual or Legal Entity:

C T CORPORATION SYSTEM
Status:

Active

CRA Agent Entity Type:

Registered Agent Type:

Commercial Registered Agent

NV Business ID:
NV20191497453

Office or Position:
Jurisdiction:
DELAWARE

Street Address:
701 S CARSON ST STE 200, Carson City, NV, 89701, USA

Mailing Address:

Individual with Authority to Act:
MATTHEW TAYLOR

Fictitious Website or Domain Name:

https://esos.nv.gov/EntitySearch/BusinessInformation

2/4



7/21/2021

|

SilverFlume Nevada's Business Portal to start/manage your business

OFFICER INFORMATION

(] VIEW HISTORICAL DATA

Title Name Address Last Updated Status
Other/ Frank Chirumbole 16290 Katy Frwy, Ste 600, Houston, TX, 77094, USA 08/19/2020 Active
Other/  John Sampson 16290 Katy Frwy, Ste 600, Houston, TX, 77094, USA 08/19/2020 Active
Other/ Timothy Ponsler 190 Carondelet Plaza, Suite 1530, Clayton, MO, 63105, USA 08/19/2020 Active
Other/ Nicholas Hendon 190 Carondelet Plaza, Suite 1530, Clayton, MO, 63105, USA 08/19/2020 Active
Other/ J. Matthew Martin 190 Carondelet Plaza, Suite 1530, Clayton, MO, 63105, USA 08/19/2020 Active

<Previous .. 1 Page 1 of 3, records 1 to 5 of 11
CURRENT SHARES
Class/Series Type Share Number Value

Authorized 25,000 1.000000000000

Page 1 of 1, records 1 to 1 of 1
Number of No Par Value Shares:
0
Total Authorized Capital:
25,000

Filing History Name History Mergers/Conversions

https://esos.nv.gov/EntitySearch/BusinessInformation

3/4
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7/21/2021 SilverFlume Nevada's Business Portal to start/manage your business

Return to Search Return to Results

https://esos.nv.gov/EntitySearch/BusinessInformation 4/4
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STATE OF DELAWARE
SECRETARY OF STATE
DIVISION OF CORPORATIONS
FILED 09:00 AM 07/1072000
001350871 — 3258087

CERTIFICATE OF INCORPORATION
OF

KEMIRON COMPANIES, INC.

FIRST. The name of this corporation shall be:
KEMIRON COMPANIES, INC.

SECOND. Its registered office in the State of Delaware is to be located at 1013 Centre Road,
in the City of Wilmington, County of New Castle, 19805, and its registered agent at such address
is CORPORATION SERVICE COMPANY.

THIRD. The purpose or purposes of the corporation shall be:

To engage in any lawful act or activity for which corporations may be organized
under the General Corporation Law of Delaware.

FOURTH. The total number of shares of stock which this corporation is authorized to issue
is Two Hundred Fifty Thousand (250,000) and the par value of each such share is One Dollar
($1.00), amounting in the aggregate to Two Hundred Fifty Thousand Dollars ($250,000.00).

FIFTH. The name and mailing address of the incorporator is as follows:

Corporation Service Company
1013 Centre Road
Wilmington, DE 19805.

SIXTH. The board of directors shall have the power to adopt, amend or repeal the by-laws,
provided, however, that the stockholders shall have the exclusive right to create additional directors
and to elect such directors.

SEVENTH. A director of the corporation shall not be liable to the corporation or its
stockholders for monetary damages for breach of fiduciary duty as a director of the corporation,
except to the extent that such exemption from liability or limitation thereof is not permitted under
the Delaware General Corporation Law as currently in effect or as the same may hereafter be
amended.

IN WITNESS WHEREOF, the undersigned, being the incorporator hereinbefore named, has
executed, signed and acknowledged this Certificate of Incorporation this_ 10thdayof __ July

2000.
W P sn 2

Incorporator, RONALD HARRIS
Representative of
Corporation Service Company

EACLAKEMAREORGADOCS\KCOSart. INC.wpd



State of Delaware
Secretary of State
Division of Corporations
Delivered 02:06 PM 09/18/2006
FILED 02:00 PM 09/18/2006

SRV 060857909 - 3258087 FILE CERTIFICATE OF AMENDMENT
OF
CERTIFICATE OF INCORPORATION
OF
KEMIRON COMPANIES, INC.

I, the undersigned, being the Vice President and General Counsel of Kemiron Companies,
Inc., a Delaware corporation, hereby certify that the following Amendment to the Certificate of
Incorporation was duly adopted pursuant to the procedures of 8 Del. C. §242 (b)(1):

AMENDMENT

“The Certificate of Incorporation shall be amended so that, effective upon filing of a
Certificate of Amendment of the Certificate of Incorporation, the name of the corporation shall be
Kemira Water Solutions, Inc.

In all other respects, the Certificate of Incorporation shall remain as it was prior to this
Amendment being adopted.

IN WITNESS WHEREOF, I hereby set my hand this 15 day of September, 2006.

mr, Vice President & General Counsel

STATE OF FLORIDA
COUNTY OF POLK

The foregoing instrument was acknowledged before me this 15" day of September, 2006, by
Evin Netzer, as Vice President & General Counsel of Kemiron Companies, Inc.

Noé Public, State of Florida

Print, Type or Stamp Name

__Joneen N Hieks

Personally Known \/ OR Produced Identification
Type of Identification Produced




12/21/2886 17:48 8637371645 KEMIROMN P&GE  BZ2/82

State of Delaware
Secretary of State
Division of Corporations
Delivered 04:50 PM 12/21/2006
FILED 04:50 PM 12/21/2006
SRV 061177474 - 3258087 FILE

STATE OF DELAWARE
CERTIFICATE OF MERGER OF
DOMESTIC CORPORATIONS

Pursuant to Title 8, Section 251(c) of the Delaware General Corporation Law, the
undersigned corporation executed the following Certificate of Merger:

Delaware.

FIRST: The name of the surviving,corporation is
A .

_Kem]m Wgr\zr So’u-hm =3 Jyif.. . and the name of the corporation being
merged into this surviving corporation is K_ rovi ul In#.

2 Delawere Clprpwcx-h O

')......._........__..-.-

SECOND: The Agreement of Merger has been approved, adopted, certified, executed
and acknowledged by each of the constituent corporations.

THIRD: The name of the surviving corporation is

£V a Wﬂ'{'-tr &b__l_\,!,.:h_b_ﬂs’ | [ [P a Dclaware corporation.

FOURTH: The Certificate of Incorporation of the surviving corporation shall be its
Certificate of Incorporation.

FIFTH: The merget is to become effective on | 2 " B J o] *

SIXTH: The Agreement of Merger is on file at BOD £ . Mamn St
L&U&Mn& ' FL 33800 , the place of business

of the surviving corporation.

SEVENTH: A copy of the Agreement of Merger will be furnished by the surviving
corparation on request, without cost, to any stockholder of the constituent corporations.

IN WITNESS WHERREOF, said surviving corporation has caused this cegtificate to be
signed by an authorized officer, the 2{5‘" ] day of AD.,

AT0 .

Authorized Officer

Name:_ EVin L. Nedza
' Print or Type

Title: Y7 E. Generdl Counse |



12/21/2886 17:50 8637371645 KEMIROMN P&GE  BZ2/82

State of Delaware
Secretary of State
Division of Corporations
Delivered 04:52 PM 12/21/2006
FILED 04:52 PM 12/21/2006
SRV 061177482 - 3258087 FILE

STATE OF DELAWARE
CERTIFICATE OF MERGER OF
DOMESTIC CORPORATIONS

Pursuant to Title 8, Section 251(¢) of the Delaware General Corporation Law, the
undersigned corporation executed the following Certificate of Merger:

. Delaware.-
FIRST: The name of the survivingcorporation is

__lé_ﬂw\ Mﬂgﬁs‘algj‘_{gﬂi lnes . and the name of the corporation being

merged into this surviving corporation is Wy, Adla [ 4—
o belaware C/Df‘?ﬁTd—‘hbﬂ ,

SECOND: The Agreement of Merger has been approved, adopted, certified, executed
and acknowledged by each of the constituent corporations.

THIRD: The name of the surviving corporation is

v Water Solutims Ine. a Delaware corporation.

FOURTH: The Certificate of Incorporation of the surviving corporation shall be its
Certificate of Incorporation.

FIFTH: The merger is to become effectiveon | 2 'l?)l 'l ol

SIXTH: The Agreement of Merger is on file at o0 E, an ' Y

_LA_KEJAM\AM 41! , the place of business

of the surviving corporation.

SEVENTH: A copy of the Agreement of Metger will be furnished by the surviving
corporation on request, without cost, to any stockholder of the constituent corporations.

IN WITNESS WHEREOPF, said survivin/g corporation has caused this certificate to be

signed by an authorized officer, the L fcp, day of e o AD.,
2206k . Cf’“’
By: c:"-.-#
: Authorized Officer
Name: EVin L. Nefzee
Print or Type

Tide: V'V & Gyenern) Lounge |



12/21/2886

P&GE  BZ2/82

18:12 BB3T7I71A45 KEMIROM
State of Dslaware

Division of Corporations o

Delivered 05:13 PM 12/21/20

SRY 061177544 - s5ek0s" FIiE

STATE OF DELAWARE
CERTIFICATE OF MERGER OF
DOMESTIC CORPORATIONS

Pursyant to Title 8, Section 251(c) of the Delaware General Corporation Law, the
undersigned corporation executed the following Certificate of Merger:

Delawo arve._.
FIRST: The name of the surviving corporation is

KﬁYW\T&L Watew Soluh LS, InC.. . and the name of the corporation being
merged into this surviving corporation s KﬁM\mﬂ I\J(JrJrh O(mgrma_"
Corporation . a Delaware corpoyation .

SECOND: The Agreement of Merger has been approved, adopted, certified, executed
and acknowledged by each of the congtituent corporations.

THIRD: The name of the surviving corporation is ‘
emiva_Woter _Solutions, e . a Delaware corporation,

FOURTH: The Certificate of Incorporation of the surviving corporation shal] be its
Certificate of Incorporation.

FIFTH: The merger is to become effective on 12 } 33 | e b
U |

SIXTH: The Agrecment of Metger is on file at pop £, Main S+
LL\KM&M,&Q} L 32%0) » the place of business

of the surviving corporation.

SEVENTH: A copy of the Agreement of Merger will be furnished by the surviving
corporation on request, without cost, to any stockholder of the constituent corporations.

IN WITNESS WHEREOF, said surviving corporation has caused this certificate to be
signed by an authorized officer, the 25k, day of _&mm&_,AD.B

2T

By:

Authorized Officer

Name:  Evin |, Mefree
Print or Type

Title: VP 4+ (henern) Lounse |
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12/21/2006 17:55  B637371045 KEMIRON
State of Delaware
Secretary of State
Division of Corporations
Delivered 04:56 PM 12/21/2006
FILED 05:14 PM 12/21/2006
SRV 061177513 - 3258087 FILE
STATE OF DELAWARE
CERTIFICATE OF MERGER OF
DOMESTIC CORPORATIONS

Pursuant to Title 8, Section 251(c) of the Delaware General Corporation Law, the
undersigned cotporation executed the following Certificate of Merger:

Delaware.
FIRST: The name of the surviving.corporation is

wre Watee 50“-&414,,_05—.«.4 and the name of the corporation being

mzrgcdmmthlssumvmgcorpomtmnls Eaglgh rsold_Inc ., o

retion

SECOND: The Agreement of Merger has been approved, adopted, certified, executed
and acknowledged by each of the constituent corporations.

THIRD: The name of the surviving corporation is
¥emira Waober Solu fons, \ne.. a Delaware corporation.

FOURTH: The Certificate of Incorporatlon of the surviving corporation shall be its
Certificate of Incorporation.

FIFTH: The merger is to become effective on |1!3\! ob

SIXTH:; The Agreement of Mergerisonfilest 208 €. Main 5{_'.7
\.a\Lelam\% FL 2%30) , the place of business

of the surviving corporation.

SEVENTH: A copy of the Agreement of Merger will be furnished by the surviving
corporation on request, without cost, to any stockholder of the constituent corporations.

IN WITNESS WHEREOF, said surviving corporation has caused this certificate to be

signed by an authorized officer, the 2!;‘. day of __QC‘C*A[ AD.
éoag .
By:
oriz ider
Name: EVH‘\ L. UL‘\“__zg;r—
Print or Type

Titte: . VP + Qgﬂgg;_\ Counse]



12/21/2886 17:56 8637371645 KEMIROMN P&GE  BZ2/82

State of Dslaware
Secretary of State
Division of Corporations
Delivered 04:58 PM 12/21/2006
FILED 05:15 PM 12/21/2006
SRV 061177518 - 3258087 FILE

STATE OF DELAWARE
CERTIFICATE OF MERGER OF
DOMESTIC CORPORATIONS

Pursuant to Title 8, Section 251(c) of the Delawarc General Corporation Law, the
undersigned corporation executed the following Certificate of Merger:

Delawave..
FIRST: The name of the sumvmg‘tcorpomtlon is

ﬁw"mlm \Water Solutions, Ine ., and the name of the corporation being
therged into this surviving corporation is & lh’\'frna'hcmm i
(:\rbu.ﬂ Lid ., 4 Dejausare (_‘,m‘p mm-hcm

SECOND: The Agreement of Merger has been approved, adopted, certified, executed
and acknowledged by cach of the constituent corporations.

THIRD: The name of the surviving corporation is
evwrr Wl 50‘0*{1% lne. a Delaware corporation.

FOURTH: The Certificate of Incorporation of the surviving corporation shall be its
Certificate of Incorporation.

FIFTH: The merger is to become effective on (N 2\ l ob
| !

STXTH: The Agreement of Mergerisonfileat €08 &. Main S5+
Lﬂkﬂlamﬁ; FL. 3380\ , the place of business
of the surviving corporation.

SEVENTH: A copy of the Agreement of Merger will be furnished by the surviving
corporation on request, without cost, to any stockholder of the constituent corporations.

IN WITNESS WHEREOF, said sutviving cotporation has caused this certificate to be
signed by an authorized officer, the ik day of

ucttla

T

By:

Authorized Officer

Name: EVin L. Nedoevr
Print or Type

Title: V& + (eneeal Counse |
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State of Delaware
Secretary of State
Division of Corporations
Delivered 05:05 PM 12/21/2006
FILED 05:16 PM 12/21/2006
SRV 061177529 - 3258087 FILE

STATE OF DELAWARE
CERTIFICATE OF MERGER OF
DOMESTIC CORPORATIONS

Pursuapt to Title 8, Section 251(¢c) of the Delaware General Corporation Law, the
undersigned corporation executed the following Certificate of Merger:

Delaware..
FIRST: The name of the surviving,po.rpomtion 15

KEW\\J"'&_ W{.‘l ter SOIM hons \ e, and the name of the corporation being
merged into this surviving corporation is _ Kc:im o Mo Hhvoe st lne .
' 7

08 Delaware Corpovatior _

SECOND: The Agreement of Merger has been approved, adopted, certified, executed
and acknowledged by each of the constituent corporations.

THIla): The name of the surviving corporation is _
enmiva W ater Soluh ons, lne, a Delaware corporation.

FOURTH: The Certificate of Tncorporation of the surviving corporation shall be its
Certificate of Incorporation. |

FIFTH: The merger is to become effective on ALY I 0 k
[ 1

SIXTH: The Agreement of Mergerisonfileat G085 £ Man s+
Lﬂ\\l-e.\m._ FL_33%0) . the place of business

of the surviving corporation.

SEVENT_[‘H: A copy ‘01‘". the Agreement of Merger will be furnished by the surviving
corporation on request, without cost, to any stockholder of the constituent corporations.

IN WITNESS WHEREOF, said surviving corporation has eaused this certificate to be
signed by an authorized officer, the Al sk, day of @,_.“_ ég AD

200 . =
By: / //—

Authotized Officer

Name:_ Evin L, Netzer
Print or Type

Title:, VP + General Coung |
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State of Delaware
Secretary of State
Division of Corporations

PLE GRG0 STATE OF DELAWARE

SRV 061197712 - 3258087 FILE CERTIFICATE OF OWNERSHIP

SUBSIDIARY INTO PARENT
Section 253

CERTIFICATE OF OWNERSHIP
MERGING

Kemiron Pacific, Inc., a California Corporation

INTO

Kemira Water Solutions, Inc., a Delaware Corporation

(Pursuant to Section 253 of the General Corporation Law of Delaware)

Kemira Water Solutions, Inc., a corporation incorporated on the 10 day of July, 2000 A.D.,
pursuant to the provigions of the General Corporation Law of the State of Delaware;

DOES HEREBY CERTIFY that this corporation owns 100% of the capital stock of
Kemiron Pacific, Inc., a corporation incorporated on the 7% day of Tune, 1993 A.D., pursuant to
tha provisions of the Corporation Code of the State of California, and that this corporation, by a
resolution of its Board of Directors duly adopted at a meeting held on the 15th day of Decembet,
2006 A.D., determined fo and did merge into itself said Kemiron Pacific, Ine., which resolution is
in the following words to wit:

WHEREAS this corporation lawfully owns 100% of the outstanding stock of Kemiron
Pacific, Inc, a corporation organized and exiting under the laws of California, and

WHEREAS this corporation desires to merge into itself the said Kemiron Pacific, Inc., and
to be possessed of all the estate, property, rights, privileges and franchises of said corporation,

NOW, THEREFORE, BE IT RESOLVED, that this corporation merge into itself said
Kemiron Pacific, Inc. and assumes all of its liabilities and obligations pursuant to the Delaware
Corporate Code and Section 1110 of the California Corporation Code, and

FURTHER RESOLVED, that an authorized officer of this corporation be and he/she is
hereby directed to make and execute a certificate of ownership setting forth a copy of the
resolution to merge said Kemiron Pacific, Tnc. and assume its liabilities and obligations, and the
date of adoption thereof, and to file the same in the office of the Secretary of State of Delaware
and in the office of the State of California, and a certified copy thereof in the office of the
Recorder of Deeds of any County necessary to cffectuate such merger; and

FURTHER RESOLVED, that the officers of this corporation be and they hereby are
authorized and directed to do all acts and things whatsoever, whether within or without the State
of Delaware or the State of California; which may be in any way neccssary or proper to effect
said merger.



12/28/2886 18:41 8637371645 KEMIROMN P&4GE  B3/83

IN WITNESS WHEREOF, said parent corporation has caused its corporate seal to be
affixed and this certificate to be signed by an authotized officer this o2"%day of

December . Q00 AD.

= ————Aithorized Officer

Name: £viv L. MeTzee
Print or Type

Tide:  VF * é_ﬁmm{ Counsel
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1 +
State of Delaware ’
Secretary of State
Division of Corporations
Delivered 05:46 PM 12/28/2006
FILED 05:46 PM 12/28/2006
SRV 061197737 - 3258087 FILE

STATE OF DELAWARE
CERTIFICATE OF MERGER OF
DOMESTIC LIMITED LIABILITY COMPANY

INTO A
DOMESTIC CORPORATION

Pursuant to Title 8, Section 264(c) of the Delaware General Corporation Law and Title 6,
Section 18-209 of the Delaware Limited Liability Company Act, the undersigned
corporation executed the following Certificate of Merger:

FIRST: The name of the surviving corporation is
Kgm WA M)a#-g r Soluhens. |vc., a Delaware Corporation, and the name of the
lin"lirted liability company being merged into this surviving corporation is KE’WI Lo

Queat-Lakes LLC, a Delawsare. lmted. /n“é:/.;fj (’,am'mmj

SECOND: The Agreement of Merger has been approved, adopied, certified, exccuted
and acknowledged by the surviving corporation and the merging litnited liability
company.

THIRD: The name of the surviving corporation is
ey \Watzr  Soludions, v,

FOURTH: The merger is to become effective on |2 }' A }65
FIFTH: The Agteement of Merger is on file at £08 &. Mam S+ ,
Laleland g 2350 , the place of business of the surviving corporation.

SIXTH: A copy of the Agreement of Merger will be furnished by the corporation

on request, without cost, to any stockholder of any constituent corporation or member

of any constituent limited lability company.

SEVENTH: The Certificate of Incorporation of the surviving corporation shall be it’s
Certificate of Incorporation

IN WITNESS WHEREOF, said Corporation has caused this cettificate to be SiiI‘IE:d by
an authorized officer, the 22~ 4 day of _Qd,w_‘kf AD, ®s :

b

Authorized Officer

Name: Evim . /\,{.gnf'-z_gf‘
Print or Type

Title: [P + Gpnenel (ounse/
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State of Delaware
Secretary of State
Division of Corporations
Delivéred 05:52 PM 12/28/2006
FILED 05:52 PM 12/28/2006
SRV 061197812 - 3258087 FILE

STATE OF DELAWARE
CERTIFICATE OF MERGER OF
FOREIGN CORPORATION INTO

A DOMESTIC CORPORATION

Pursuant to Title 8, Section 252 of the Delaware General Corporation Law, the
undersigned corporation executed the following Certificate of Merger:

FIRST: The name of the surviving corporation is
emire Water Soluth ons, Ine.. , a Delaware corporatiot, and the name

of the corporation being merged into this surviving corporation is

WMidtand QFSJLLTEJS. Ine. A Migsour i

corporation.

SECOND: The Agreement of Merger has been approved, adopted, cettified, executed

and acknowledged by each of the constituent corporations pursuant to Title 8 Section 252

of the General Corporation Law of the State of Delaware,

THIRI): The name of the surviving corporation is

KE’\M e \/\)ﬂL‘H‘r’ Sclul,ﬁbwﬂ Ine. . , & Delaware corporation.
FOURTH: The Certificate of Incorporation of the surviving corporation shall be its
Certificate of Tncotporation. (If amendments are affected please set forth)

FIFTH: The authorized stock and par value of the non-Delaware corporation is

3_7;0 po0 fommon shares with par value. pwﬂ-ﬂ 1.oD .

SIXTH The merger is to become effective on’ ¥=1 ) 2 l Ol
SEVENTH: The Agreement of Merger is on file at QO B E  MNMain 5t
Lﬂl-lel&m:oi L 3350] , an office of

the surviving corporation.

EIGHTH: A copy of the Agreement of Merger will be furnished by the surviving
corporation on request, without cost, to any stockholder of the constituent corporations.

IN WITNESS WHEREOF, said surviving corporation has Dﬂusf this certificate to bc

signed by an authorized ofﬁcer the_22., 4 day of

206 (o By: J’.’_’...'- /’-—’_’

Authoned Officer

Name: Evin L. Aetzer
Print or Type

Tite: Y/ P + Genera( Counsel
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State of Delaware
Secretary of State
Division of Corporations
Delivered 05:53 PM 12/28/2006
FILED 05:53 PM 12/28/2006
SRV 061197818 - 3258087 FILE

STATE OF DELAWARE
CERTIFICATE OF MERGER OF
FOREIGN CORPORATION INTO

A DOMESTIC CORPORATION

pursuant to Title 8, Section 252 of the Delaware General Corporation Law, the
undersigned corporation executed the following Certificate of Merger:

FIRST: The name of the surviving corporation is
KEIM 1z Wadr Solwt‘lmi, Ine . . a Delaware corporation, and the name

of the corporation being merged into  this  surviving corporation s

Kewmany, Ve, a Tlovida.

corporation. '

SECOND: The Agreement of Metger has been approved, adopted, certified, executed ,

and acknowledged by each of the constituent corporations pursuant to Title 8 Section 252

of the General Corporation Law of the State of Delaware,

THIRD: The name of the surviving corporation is

KFW\\ rd \/\JM“er <oluh NS, Ine. , & Delaware corporation,
FOURTH: The Certificate of Incorporation of the surviving corporation shall be its

Certificate of Tncorporation. (If amendments are affected please set farth)

FIFTH: The authorized stock and par value of the non-Delaware corpotation is

L.0bD Shares of Class A Lommon Sk, no par value, 210 shares of-Class &
SiXTH: The merger is to become effective on lb— [ ) C6 ’ Gummu:n Sﬁcb‘-&rﬂf&
SEVENTH: The Agreement of Merger is on file at BC‘)E: E. Man 4t 5 P

_JQM{_@_LM.J) Ll A3%06) , an office of

the surviving corporation.

EIGHTH: A copy of the Agreement of Merger will be furnished by the surviving
corporation on request, without cost, to any stockholder of the constituent corporations.
IN WITNESS WHEREOF, said surviving corporation has caused this certificate to be
signed by an authorized officer, the 2SS day of Qaa...ég,/ AD,

ool //f
. Byﬁé
Authonzed Officer

Name: = Vin L. Netzer
Print or Type

Tite: |/ P + (?x'ﬂﬂéf‘ﬂﬁ Course |




State of Delaware
Secretary of State
Division of Corporations
Delivered 05:05 PM 12/26/2007
FILED 04:58 PM 12/26/2007

SRV 071362533 - 3258087 FILE STATE OF DELAWARE

CERTIFICATE OF OWNERSHIP AND MERGER
MERGING
KEMIRA WATERCHEMICALS, INC.
INTO
KEMIRA WATER SOLUTIONS, INC.

Pursuant to Section 253 of the General Corporation Law of the State of Delaware, KEMIRA
WATERCHEMICALS, INC., a corporation organized and existing under the laws of the State
of Delaware (the “Corporation™), does hereby certify the following:

FIRST: That it was organized pursuant to the provisions of the General Corporation
Law of the State of Delaware on the 14th day of June, 2002.

SECOND: That it owns 100% of the outstanding shares of the capital stock of
KEMIRA WATER SOLUTIONS, INC., a corporation organized pursuant to the provisions of
the General Corporation Law of the State of Delaware on the 10" day of July, 2000.

THIRD: That all members of the Corporation’s Board of Directors by Action by Written
Consent dated December 5, 2007, determined to merge the Corporation into said KEMIRA
WATER SOLUTTONS, INC. pursuant to the Agreement of Merger and Plan of Reorganization
dated effective as of December 31, 2007 (“Agreement of Merger™), and did adopt the following
resolutions (the “Merger Resolutions™):

RESOLVED, that effective as of 11:59 P.M. (EST) on December 31, 2007, the
Corporation merge itself into KEMIRA WATER SOLUTIONS, INC., and that
KEMIRA WATER SOLUTIONS, INC. assume all of the obligations of the
Corporation; and it is

FURTHER RESOLVED, that the terms and conditions of the merger- are as
follows: Upon completion of the merger, KEMIRA OYJ, a business entity organized in
Finland and the sole holder of the outstanding shares of capital stock of the Corporation,
shall receive an equivalent number of shares of the capital stock of KEMIRA WATER
SOLUTIONS, INC. determined in accordance with the Agreement of Merger, and shall
have no further claims of any kind or nature; and all of the outstanding shares of capital
stock of the Corporation held by KEMIRA OYJ shall be surrendered and canceled; and
itis

FURTHER RESOLVED, that the Merger Resolutions and the Agreement of
Merger be submitied to the sole stockholder of the Corporation at a meeting to be called
and held after twenty days notice of the purpose thereof mailed to the last known address
of the sole stockholder or, in lieu of such meeting, by Action by Written Consent and, in
the event that the holder of 100% of the outstanding shares of the capital stock of the
Corporation votes in favor of the Merger Resolutions, that the merger, and the Agreement
of Merger shall be deemed approved.



FOURTH: That this merger and the Agreement of Merger have been approved by the
holder of 100% of the outstanding shares of capital stock of the Corporation by Action by
Written Consent dated December 5, 2007,

|Signature on Next Page}
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State of Delaware
Secretary of Staglg
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STATE OF DELAWARE
CERTIFICATE OF CHANGE
OF REGISTERED AGENT AND/OR
REGISTERED OFFICE

The Beoard of Directors of Kemira Water Solutions, Inc.
a Delaware Corporation, on thjs 13th day of
April . A.D. 2009 , do hereby resolve and order that the

location of the Registered Office of this Corporation within this State be, and the
same hereby is Corporation Trust Center

1209 Orange Street, in the City of Wilmington
County of New Castie Zip Code 19801

L)

The name of the Registered Agent therein and in charge thereof upon whom

process against this Corporation may be served, is
THE CORPORATION TRUST COMPANY

The Corporation does hereby certify that the foregoing is a true copy of a
resolution adopted by the Board of Directors at a meeting held as herein stated.

IN WITNESS WHEREOQF, said Corporation has caused this certificate to be
signed by an authorized officer, the 13th day of April
A.D., 2009 .
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By:
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Title: President
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Secretary of State
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KEMIRA WATER SOLUTIONS, INC.
CERTIFICATE OF AMENDMENT
TO
CERTIFICATE OF INCORPORATION

Kemira Water Solutions, Inc., a corporation duly organized and existing under and by
virtue of the General Corporation Law of the State of Delaware (the “Code™), does hereby

cettify:

FIRST: That by written consent of the members of the board of directors (the “Board™)
has authorized and recommended to the sole shareholder of the Corporation (the “Stockholder”)
that the Certificate of Incorporation of the Corporation be amended as follows:

1. This amendment effects a reverse stock split pursuant to which, at and as of the
effective date of this amendment, every Two Hundred (200) shares of common stock of
the Corporation issued and outstanding immediately prior to the time this amendment
becomes effective shall be converted into and constitute One (1) share of fuily paid and
non-assessable common stock of the Corporation, without further action of any kind. In
addition, the Corporation’s authorized but unissued shares of common stock shall

simultaneously undergo a reduction.
2. Article FOURTH is hereby deleted in its entirety and replaced with the following:

“FOURTH. The total number of shares of stock that the Corporation shail
have the authority to issue is 1,000 shares. All such shares are to be common
stock, par value $1.00, and are to be of one class.”

SECOND: That said amendment was adopted in accordance with the provisions of

* Section 228 and Section 242 of the Code by written consent of the Stockholder.

THIRD: This amendment shall be effective upon filing with the Office of the Secretary
of State of Delaware.

IN WITNESS WHEREOF, the Corporation has caused this certificate to be signed this
30" day of January 2010.

KEMIRA WATER SOLUTIONS, INC.

By:/s/ Belinda Rosario
Vice President and Treasurer




CERTIFICATE OF MERGER OF
WATER ELEMENTS, LLC, RIVERSIDE DEVELOPMENT PARTNERS, L1.C
AND CHESAPEAKE AGRO-IRON, LLC
{Delaware limited liability companies)
WITH AND INTO
KEMIRA WATER SOLUTIONS, INC.
{a Delaware corporation)
STATE OF DELAWARE

Pursuant to Title 8, Section 264(c} of the Delaware General Corporation Law and Title 6, Section 18-209
of the Delaware Limited Liability Act (the “Limited Liability Company Act™), the undersigned
corporation executed the following Certificate of Merger:

FIRST: The name of the surviving corporation is Kemira Water Selutions, Ime., a Delaware
corporation (the “Surviving Entity”), and the names of the limited liability companies being merged into
this sarviving corporation are Water Elements, LI.C, a Delaware limited liability company, Riverside
Develepment Partners, LLC, a Delaware limited hability company and Chesapeake Agro-Iron, LLC,
a Delaware limited lisbility company (collectively, the “Merged Entities™).

SECOND: The Agreement and Plan of Merger has been approved, adopted, certified, executed and
acknowledged by the Surviving Entity and by the Merged Entities.

THIRD: The name of the surviving corporation is Kemira Water Solutions, Inc.

FOURTH: The Certificate of Incorporation of the Surviving Entity in effect immediately prior to the
Effective Date (as defined below) shall be its Certificate of Incorporation.

FIFTH: The merger shall become effective as of 6:01 p.n. EST on December 31, 2015 (the “Effective
Time™).

SIXTH: The executed Agreement of Merger is on file at 1000 Parkwood Circle, Suite 500, Atlanta,
Georgia 30339, the principal place of business of the Surviving Entity.

SEVENTH: A copy of the Agreement and Plan of Merger will be furnished by the Surviving Entity on
request, without cost, to any stockholder of the Surviving Entity or any member of the constituent ﬁmited

liability companies.

[Remainder of page intentionally left blank.]
[Signature page follows.]
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IN WITNESS WHEREQFE, said surviving corporat'i:(')n has caused this certificate to be signed by an
authorized person, the 23 day of December, 20135. :

Kemira Water Solutions, Inc,

BY: @ _ QU%

o 4
NAME: Ca;roiiha Den Brok-Perez

TITLE: President




State of Delaware
Secretary of State
Division of Corporations

CERTIFICATE OF MERGER Delivered 12:19 PM 03/23/2016
OF FILED 12:19 PM 03/23/2016
{a Delaware corporation)
INTO

KEMIRA WATER SOLUTIONS, INC.
{a Delaware corporation)

# ok % ook ok %

Pursuant to Title 8, Section 252 of the Delaware General Corporation Law (the “DGCL"™), the
undersigned corporation executed the following Certificate of Merger:

FIRST: The name and state of incorporation of each of the constituent corporations are Kemira
Water Selutions, Inc., a Delaware corporation (the “Surviving Corporation™) and Kemira
Logistics, Inc., a Delaware corporation (the “Merged Corporation™).

SECOND: The Agreement and Plan of Merger has been approved, adopted, certified, executed
and acknowledged by each of the constituent corporations pursuant to Title 8, Section 252 of the
DGCL.

THIRD: The name of the surviving corporation is Kemira Water Solutiens, Inc., a Delaware
corporation.

FOURTH: The articles of incorporation of the Surviving Corporation in effect immediately
prior to the Effective Time (as defined below) shall be its articles of incorporation following the
Effective Time.

FIFTH: The merger shall become effective as of March 31, 2016 (the “Effective Time™.

SIXTH: The executed Agreement and Plan of Merger is on file at 1000 Parkwood Circle, Suite
500, Atlanta, Georgia 30339, the principal place of business of the Surviving Corporation.

SEVENTH: A copy of the Agreement and Plan of Merger will be furnished by the Surviving
Corporation on request, without cost, to any stockholder of either of the constituent corporations.

EIGHTH: The Surviving Corporation agrees that it may be served with process in the State of
Delaware in any proceeding for enforcement of any obligation of the Merged Corporation, as
well as for enforcement of any obligation of the Surviving Corporation arising from this merger,
including any suit or other proceeding to enforce the rights of any stockholder as determined in
appraisal proceedings pursuant to the provisions of Title 8, Section 262 of the DGCL, and
irrevocably appoints the Secretary of State of the State of Delaware (the “Secretary of State™) as
its agent to accept service of process in any such suit or proceeding. The Secretary of State shall
mail any such process to the Surviving Corporation at 1000 Parkwood Circle, Suite 500, Atlanta,
GA 30339, Attention: Legal Department.




IN WITNESS WHEREQF, said Surviving Corporation has caused this Certificate to be
signed by an authorized officer, the 1.% day of March, 2016.

Qg

Narne: Carolina Den Brok-Peréz./
Title: President




AMENDIED AND RESTATED CERTIFICATE OF INCORPORATION
OF
KEMIRA WATER SOLUTIONS, INC.

Kemira Water Solutions, Inc., a corporation organized and existing under the laws of the
State of Delaware (the “Corporation™), hereby certifies as follows:

A. The name of the Corporation is Kemira Water Solutions, Inc. and the name under
which the Corporation was originally incorporated was Kemiron Companies, Inc. The original
Certificate of Incorporation of the Corporation was filed with the Secretary of State of the State
of Delaware on July 10, 2000 and amended on September 18, 2006 and February 1, 2010
(collectively, the “Certificate of Incorporation™).

B. This Amended and Restated Certificate of Incorporation was duly adopted by
unanimous written consent of the Board of Directors of the Corporation and the stockholders of
the Corporation in accordance with the applicable provisions of Sections 141(f), 228, 242 and
245 of the Delaware General Corporation Law (“DGCL”).

C. The text of the Certificate of Incorporation is hereby amended and restated in its
entirety as set forth below:

L. The name of the Corporation is Kemira Water Solutions, Inc.

2 The address of its registered office in the State of Delaware is Corporation Trust
Center, 1209 Orange Street, Wilmington, New Castle County, Delaware 19801.
The name of its registered agent at such address is The Corporation Trust
Company.

3. The nature of the business or purposes for which the Corporation is organized is
to engage in any lawful act or activity for which corporations may be organized
under the DGCL, and the Corporation shall have all powers necessary to engage
in such acts or activities, including, but not limited to, the powers enumerated in
the DGCL or any amendment thereto.

4. The total number of shares of stock which the Corporation shall have authority
to issue is One Thousand (1,000), all of which shall be ecommon stock of $1.00

par value per share.
5. The Corporation is to have perpetual existence.

6. The business affairs of the Corporation shall be managed by the Board of
Directors of the Corporation. In addition to the powers and authority expressly
conferred upon them by statute or by this Amended and Restated Certificate of
Incorporation or by the bylaws of the Corporation, the directors are hereby
empowered to exercise all such powers and do all such acts and things as may
be exercised or done by the Corporation.

State of Delaware
Secretary of State
Division of Corporations
Delivered 06:41 PM 08/22/2016
FILED 06:41 PM 08/22/2016
SR 20165468990 - FileNumber 3258087




10.

11.

In furtherance and not in limitation of the powers conferred by statute, the
Board of Directors is expressly authorized to adopt, amend, alter or repeal the
bylaws of the Corporation. The affirmative vote of at least a majority of the
Board of Directors then in office shall be required in order for the Board of
Directors to adopt, amend, alter or repeal the Corporation’s bylaws. The
Corporation’s bylaws may also be adopted, amended, altered or repealed by the
stockholders of the Corporation. No bylaw hereafter legally adopted, amended,
altered or repealed shall invalidate any prior act of the directors or officers of
the Corporation that would have been valid if such bylaw had not been adopted,
amended, altered or repealed.

Election of directors need not be by written ballot unless required by the bylaws
of the Corporation.

The Corporation reserves the right to amend, alter, change or repeal any
provision contained in this Amended and Restated Certificate of Incorporation,
in the manner now or hereafter prescribed by the laws of the State of Delaware,
and all rights conferred upon the stockholders herein are granted subject to this
reservation.

A director of the Corporation shall not be personally liable to the Corporation or
its stockholders for monetary damages for breach of fiduciary duty as a director
except for Hability (i) for any breach of the director's duty of loyalty to the
Corporation or its stockholders, (i} for acts or omissions not in good faith or
which involve intentional misconduct or a knowing violation of law, (iii) under
Section 174 of the DGCL, or (iv) for any transaction from which the director
derived any improper personal benefit. No amendment to or repeal of this
Atrticle shall apply to or have any effect on the liability or alleged liability of
any director of the Corporation for or with respect to any acts or omissions of
such director occurring prior to such amendment.

The Corporation may indemnify to the fullest extent permitted by law any
person made or threatened to be made a party to any action or proceeding,
whether criminal, civil, administrative or investigative, by reason of the fact that
he, she, his or her testator or intestate is or was a director, officer, employee or
agent at the request of the Corporation or any predecessor to the Corporation or
serves or served at any other enterprise as a director, officer, employee or agent
at the request of the Corporation or any predecessor to the Corporation.




IN WITNESS WHEREOF, Kemira Water Solutions, Inc. has caused this Amended and
Restated Certificate of Incorporation to be signed by the undersigned duly authorized officer, this
%% day of August, 2016.

KEMIRA WATER SOLUTIONS, INC,,
a Delaware corporation

oy st el %

Name: Susan B. Radcliffe
Title: Vice President and Secretary
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<TYPE>EX-99.T3E

<SEQUENCE>25

<FILENAME>h90985ex99-t3e.txt
<DESCRIPTION>AMENDED JOINT DISCLOSURE STATEMENT

<TEXT>
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EXHIBIT T3E
UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION
In re: : CHAPTER 11

PIONEER COMPANIES, INC.,

PIONEER CORPORATION OF AMERICA,

IMPERIAL WEST CHEMICAL CO.,

KEMWATER NORTH AMERICA CO., :
PCI CHEMICALS CANADA INC./PCI : Case No. ©1-38259-H3-11
CHIMIE CANADA INC., :
PIONEER AMERICAS, INC.,

PIONEER (EAST), INC.,

PIONEER WATER TECHNOLOGIES, INC.,

PIONEER LICENSING, INC., and

KWT, INC.,

Debtors. : JOINTLY ADMINISTERED

DEBTORS' JOINT DISCLOSURE STATEMENT
PURSUANT TO SECTION 1125 OF THE BANKRUPTCY CODE

WEIL, GOTSHAL & MANGES LLP
Attorneys for the Debtors

700 Louisiana, Suite 1600

Houston, Texas 77002

(713) 546-5000

and
100 Crescent Court, Suite 1300

Dallas, Texas 75201
(214) 746-7700

Dated: Houston, Texas
September 21, 2001
<PAGE> 2

<TABLE>
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After a plan of reorganization has been filed, the holders of claims
against or interests in a debtor are permitted to vote to accept or reject the
plan. Before soliciting acceptances of the proposed plan, however, section 1125
of the Bankruptcy Code requires a debtor to prepare a disclosure statement
containing adequate information of a kind, and in sufficient detail, to enable a
hypothetical reasonable investor to make an informed judgment about the plan.
The Debtors are submitting this Disclosure Statement to holders of Claims
against and Equity Interests in the Debtors to satisfy the requirements of
section 1125 of the Bankruptcy Code.

B. Description and History of Business.
1. The Debtors
Pioneer conducts its primary business through its wholly-owned direct

and indirect operating subsidiaries, PAI and PCICC. The following is an
organizational chart of the Debtors.

<PAGE> 14

PIONEER COMPANIES, INC.

PIONEER CORPORATION OF AMERICA PIONEER WATER TECHNOLOGIES, INC.
1
1
PIONEER (EAST), INC. KWT, INC.

PCI CHEMICALS CANADA INC./
PCI CHIMIE CANADA INC.

PIONEER AMERICAS, INC.

PIONEER LICENSING, INC.

IMPERIAL WEST CHEMICAL CO.
1
1
1

KEMWATER NORTH AMERICA CO.

<PAGE> 15
2. History

Pioneer's current operations as a chlor-alkali producer began in 1988
with the acquisition of facilities in Henderson, Nevada and St. Gabriel,
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Louisiana. In 1989, Pioneer acquired bleach production and chlorine repackaging
operations in Tracy and Santa Fe Springs, California. The existing operations
were acquired by the predecessor to PCI in 1995. A bleach production and
chlorine repackaging facility in Tacoma, Washington was acquired in 1996. In
1997, Pioneer acquired its Tacoma chlor-alkali manufacturing facilities, as well
as its Canadian operations, consisting of chlor-alkali manufacturing facilities
in Becancour, Quebec and Dalhousie, New Brunswick, a bleach and pulping additive
manufacturing facility in Cornwall, Ontario and a research laboratory in
Mississauga, Ontario.

Pioneer no longer owns certain operations that were acquired during the
period since 1988, including an iron chloride, aluminum sulfate and polyaluminum
chloride manufacturing business that operated plants in Antioch and Pittsburg,
California, Spokane, Washington and Savannah, Georgia, and bleach production and
chlorine repackaging operations in Marysville and City of Industry, California
and Kalama, Washington.

3. Business

Pioneer manufactures and markets chlorine and caustic soda and several
related products. Pioneer owns and operates five chlor-alkali plants and several
related product manufacturing facilities in North America with aggregate
production capacity of approximately 850,000 electrochemical units ("ECUs", each
consisting of 1 ton of chlorine and 1.1 tons of caustic soda). Approximately 60%
of Pioneer's source of electricity, a major raw material in chlor-alkali
production, is hydro-power based, currently the cheapest source in North
America. In addition, over 22% of Pioneer's ECU capacity employs membrane cell
technology, the most efficient technology. Pioneer is one of the six largest
chlor-alkali producers in North America, with approximately 6% of North American
production capacity.

As of December 31, 2000, Pioneer had 895 employees, although as a
result of an organizational restructuring Pioneer has approximately 815
employees at the current time. As of December 31, 2000, 90 of Pioneer's
employees at the Henderson, Nevada plant were covered by collective bargaining
agreements with the United Steelworkers of America and with the International
Association of Machinists and Aerospace Workers that are in effect until March
13, 2004, and 112 of Pioneer's employees at the Tacoma facility were covered by
collective bargaining agreements with the International Chemical Workers and the
Operating Engineers that are in effect until June 11, 2003. At Pioneer's
Becancour facility, 137 employees were covered by collective bargaining
agreements with the Energy and Paper Workers Union that are in effect until
April 30, 2006, and 32 employees at Pioneer's Cornwall facility were represented
by the United Steelworkers Union, with a collective bargaining agreement that
expires on October 31, 2002. Ten employees at Pioneer's Tacoma bleach and
chlorine repackaging facility were covered by a collective bargaining agreement
with the Teamsters Union that is in effect until December 1, 2002. Pioneer's
other employees are not covered by union contracts or collective bargaining
agreements. Pioneer considers its relationship with its employees to be good,
and it has not experienced any strikes or work stoppages.

9
<PAGE> 16

Pioneer manufactures and markets chlorine, caustic soda, hydrochloric
acid and related products used in a variety of applications, including water
treatment, plastics, pulp and paper, detergents, agricultural chemicals,
pharmaceuticals, and medical disinfectants.

Chlorine and caustic soda are the seventh and sixth most commonly
produced chemicals, respectively, in the United States, based on volume, and are
used in a wide variety of applications and chemical processes. Caustic soda and
chlorine are co-products, concurrently produced in a ratio of approximately 1.1
to 1, through the electrolysis of salt water.
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event of default under the terms of the facility. Accordingly, the default
interest rate is in effect and the amount outstanding under the facility has
been classified as a current liability on the Consolidated Balance Sheet at
December 31, 2000.

In September 1999, PCA entered into a $50.0 million three-year revolving
credit facility with Congress Financial Corporation (Southwest) (the "Revolving
Facility") that replaced an existing $50.0 million revolving facility (the "Bank
Credit Facility"). The Revolving Facility provides for revolving loans in an
aggregate amount up to $50.0 million, subject to borrowing base limitations
related to the level of accounts receivable and inventory, which, together with
certain other collateral, secure borrowings under the facility. The total
borrowing base at December 31, 2000 of $45.8 million was subject to a reserve of
$5.0 million until the ratio of EBITDA to fixed charges, as defined in the
Revolving Facility, exceeds 1.15:1 for a period of two consecutive quarters. As
of December 31, 2000, there were letters of credit outstanding of $3.5 million
and loans outstanding of $27.6 million. Based on the cross default provisions
contained in the Revolving Facility Agreement, the Revolving Facility is
currently in default, may be subject to the default interest rate and is
classified as a current liability on the Consolidated Balance Sheet at December
31, 2000.

Various unsecured notes totaling $17.7 million are in default at December
31, 2000 as these notes contain cross default provisions which were triggered
when Pioneer defaulted on the senior notes and term facilities. These notes have
been classified as a current liability on Pioneer's Consolidated Balance Sheet.

Pioneer's cash obligations include payment of interest on the notes issued
in connection with the acquisition of the Predecessor Company. PCA is restricted
in paying dividends to the Company or funding cash to unrestricted subsidiaries,
as defined, to the sum of $5.0 million plus 50% of the cumulative consolidated
net income of PCA since June 1997. As of December 31, 2000, no distributions
were allowable under this covenant. Pioneer does not expect to be able to pay
dividends in 2001.

PCA's ability to enter into new debt agreements is restricted by a debt
covenant requiring a minimum interest coverage ratio (as defined) of at least
2.0 to 1.0 for the prior four fiscal quarters. Currently, PCA is unable to incur
additional indebtedness as a result of this covenant, other than borrowing
available under its revolving credit facility. Pioneer's debt agreements contain
other restrictions on PCA's subsidiaries, which, among other things, limit the
ability of PCA's subsidiaries to acquire or dispose of assets or operations.

Annualized cash interest of approximately $60.1 million is payable on
Pioneer's debt. To the extent that Pioneer draws additional funds under the
Revolving Facility, due to adverse business conditions or for other corporate
purposes, Pioneer's aggregate interest expense would be increased.

The Company believes that cash generated from operations together with the
amounts available under the Revolving Facility will be adequate to meet its
capital expenditure and working capital needs, excluding debt service, although
no assurance can be given in this regard.

Dispositions. 1In March 2000 Pioneer sold its alum coagulant business at
Antioch, California, and recorded a $0.9 million loss on the sale.

On August 21, 2000, Pioneer sold its remaining coagulant business and
transferred to the buyer fixed assets, including plants in Spokane, Washington,
and Savannah, Georgia, certain technology-related assets

15
<PAGE> 208

and liabilities associated with the Spokane operations, and all assets and
liabilities of the Savannah operations, including $1.9 million of cash and notes
payable of $8.0 million. Pioneer received cash of $0.9 million as payment for
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Spokane. This transaction did not have a material impact on Pioneer's statements
of operations or cash flows.

Capital and Environmental Expenditures. Total capital expenditures were
approximately $18.7 million, $28.3 million and $34.8 million for the years ended
December 31, 2000, 1999 and 1998, respectively. Capital expenditures for
environmental-related matters at existing facilities were approximately $1.8
million, $1.2 million and $2.5 million for the years ended December 31, 2000,
1999 and 1998, respectively. Pioneer anticipates that capital expenditures for
2001, excluding any acquisitions, will be approximately $25.7 million, including
$4.9 million for environmental compliance matters.

Pioneer routinely incurs operating expenditures associated with hazardous
substance management and environmental compliance matters in ongoing operations.
These operating expenses include items such as outside waste management, fuel,
electricity and salaries. The amounts of these operating expenses were
approximately $2.7 million, $2.8 million and $3.4 million in 2000, 1999 and
1998, respectively. Pioneer does not anticipate an increase in these types of
expenses during 2001. Pioneer classifies these types of environmental
expenditures within cost of sales.

Net Operating Loss Carryforward. At December 31, 2000, Pioneer had, for
income tax purposes, approximately $224 million of U.S. net operating loss
carryforwards ("NOLs") which expires in 2009 through 2020, and $20 million
(U.S.) of Canadian NOLs available expiring in 2004 through 2008. The NOLs are
available for offset against future taxable income generated during the
carryforward period. In 2000, a valuation allowance of $67.8 million was
recorded reducing the deferred tax asset relating to net operating loss
carryforwards. (See Note 16 to the Consolidated Financial Statements included
elsewhere herein.)

Foreign Operations and Exchange Rate Fluctuations. Pioneer, through PCI
Canada, has operating activities in Canada and Pioneer engages in export sales
to various countries. International operations and exports to foreign markets
are subject to a number of risks, including currency exchange rate fluctuations,
trade barriers, exchange controls, political risks and risks of increases in
duties, taxes and governmental royalties, as well as changes in laws and
policies governing foreign-based companies. In addition, earnings of foreign
subsidiaries and intracompany payments are subject to foreign taxation rules.

A portion of Pioneer's sales and expenditures are denominated in Canadian
dollars, and accordingly, Pioneer's results of operations and cash flows may be
affected by fluctuations in the exchange rate between the U.S. dollar and the
Canadian dollar. In addition, because a portion of Pioneer's revenues, cost of
sales and other expenses are denominated in Canadian dollars, Pioneer has a
translation exposure to fluctuation in the Canadian dollar against the U.S.
dollar. Due to the significance of PCI Canada's U.S. dollar-denominated
long-term debt (and related accrued interest payable) and certain other U.S.
dollar-denominated assets and liabilities, the entity's functional accounting
currency is the U.S. dollar. Currently, Pioneer is not engaged in forward
foreign exchange contracts, but may enter into such hedging activities in the
future.

Preferred Stock. During 1997, 55,000 shares of the Company's Convertible
Redeemable Preferred Stock, par value $0.01 per share, were issued in connection
with the acquisition of the Tacoma facility. Each share of preferred stock is
convertible at the option of the shareholder into 9.8 shares of the Company's
Class A Common Stock. In addition, the stock may be redeemed at varying premiums
either at the Company's option or upon the occurrence of certain designated
events.

Working Capital. At December 31, 2000, Pioneer's working capital
deficiency was $600.9 million, representing a decrease in working capital of
$611.6 million from December 31, 1999. The decrease was due primarily to
outstanding debt that was classified as a current liability at December 31,

https://www.sec.gov/Archives/edgar/data/830141/000095012901503281/h90985ex99-t3e.txt
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either at the Company's option or upon the occurrence of certain designated
events. Because of the preferred stock's mandatory redemption characteristics,
the stock is excluded from stockholders' equity.

Foreign Currency Translation

Following SFAS No. 52, "Foreign Currency Translation," the functional
accounting currency for Canadian operations is the U.S. dollar; accordingly,
gains and losses resulting from balance sheet translations are included in the
consolidated statement of operations.

Reclassifications

Certain amounts have been reclassified in prior years to conform to the
current year presentation. All reclassifications have been applied consistently
for the periods presented.

The preparation of financial statements in conformity with GAAP requires
management to make estimates and assumptions that affect the reported amounts of
assets and liabilities and disclosure of contingent assets and liabilities at
the date of the financial statements and the reported amounts of revenues and
expenses during the reporting period. Actual results could differ from the
estimates and judgments made in preparing these financial statements, which
include assumptions made concerning the amounts owed to creditors and realizable
values of assets. Management has reviewed Pioneer's long-lived assets and
intangibles such as goodwill, to assess whether the events and changes in
circumstances described in Note 1 indicate that the carrying amount of the asset
may not be recoverable. In making these estimates, management has utilized the
assessments, calculations, and determinations made in preparing analyses
utilized in discussions with creditors, including estimates of overall
enterprise value.

3. DIVESTITURES

In March 2000 Pioneer sold its coagulant business at Antioch, California,
and recorded a $0.9 million loss on the sale.

On August 21, 2000, Pioneer sold its remaining coagulant business and
transferred to the buyer fixed assets, including plants in Spokane, Washington,
and Savannah, Georgia, certain technology-related assets

30
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and liabilities associated with the Spokane operations, and all assets and
liabilities of the Savannah operations, including $1.9 million of cash and notes
payable of $8.0 million. Pioneer received cash of $0.9 million as payment for
Spokane. This transaction did not have a material impact on Pioneer's financial
statements.

4. CASH FLOW INFORMATION

The net effect of changes in operating assets and liabilities are as

follows:
<Table>
<Caption>
YEAR ENDED DECEMBER 31,
2000 1999 1998
<S> <C> <C> <C>
Accounts receivable. ... ..ttt ittt it i e $ 844 $(2,800) $ 21,418
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CERTIFICATE OF INCORPCRATION
OF

DEMAX REALTY CORPORATION —_— —

-— ot e e e e am ek e G e e e S

PIRST., The name of the Corporation 1s DEMAX
REALTY CORPORATION,

SECOND, Its reglstered office in the State of Delaware
13 located at No. 100 West Tenth Street, in the Z1ity of Wilmington,
County of New Castle. The name of 1its reglstered agent at such
address is The Corporation Trust Company. .

THIRD. The nature of the busiﬁess or purpocses to be
conducted or promoted are:

(a) To engage in any lawful act or activity for which
corporations may be organized under the General Corporation Law
»f the State of Delaware,

(b) In general, to carry on all businesses in connectlon
with the foregoing, and do all things neceasary, proper, advisable,
convenlent for, ‘or incildental to the accomplishment of the fore-
going purposes.

The Corporation, 1ts directors and shareholders, shall
have and may exercise all of the powers now or hereafter conferred
by the laws of the State of Delaware and acts amendatory thereof
or supplemental thereto upon corporations formced under the General

Corporation Law of the State of Delaware,



FOURTH. The total number of shares of stock which the
Corporation shall have authority to issue 1s one thousand—{l,000% —-
and the par value of each of such shares 1a One Hundred Dollars
($100) amounting in the aggregate to One Hundred Thousand Dollars
($100,000),

FIFTH. The name and malling address of the incorporator

1s as follows:

NAME o MAILING ADDRESS
Raymond J. Coocke 1270 Avenue of ﬁhe Amerlcas

New York, New York 10020

SIXTH. The board of directors 1s expresaly authorized to
make, alter or repeal the by-laws of the Corporation.

SEVENTH. Whenever a compromise or arrangement 18 pro-
posed between this Corporatlion and 1ts creditors or any class of
them and/or between this Corporation and 1ts stockholders or any
class of them, any court of équitable Jurisdiction within the
State of Delaware may, on the application in a summary way of this
Corporation or of any c¢reditor or stockholder thereof, or on the
application of any recelver or recelvers appointed for this Corpo-
ration under “he provisions of section 291 of Title 8 of the
Delaware Code or on the applicatlon of trustees 1n dissolutilon or
of any receiver or receivers appolinted for this Corporatlon under
the provisions of sectlon 279 of Titie 8 of the Delaware Code order
a meeting of the creditors or class of creditors, and/or of the
stockholders or clasa of stockholderas of thls Corporation, as the

case may be, to be summoned in such manner as the sald court directs

-0
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If a majority in n.mber representing three-fourths in value of

the creditors or clasy of creditors, and/or of the stoakholders or
class of stockholders o this Corporaticn, as the case may be, =
agrea to a'yr compromise o1 arrangement and to any reorganization

of thia Corporation as consecuence of such compromise Or arrange-
ment, the said compromise or arrangement and the gaid reorgani-
zation shall, if sanctioned by th2 court to which the sald appll-
cation has been made, be binding on all the creditors or class of
creditors, and/or cn all the astockholders or class of stockholders,

of this Corporation, as the case may be, and also on this Corpo-
ratiocn.

EIGHTH. Elections of directors nexd not be by ballot
unless the by-laws of tﬁe Corporation shall so provide,

I, THE UNDERSIGNED, being the incorporstor hereinbefore
named, for the purpose of forming a corporation pursuant to the
General Corporation Law of the State of Delaware, do make thils
certificate, hereby declaring and certifying that the facts here-
in stated are’:;pe, and accordingly had hereunto set my hond and
seal this [ day of(:k/ﬁﬁé‘W\A.D. 1973.

\SEAL)




STATE OF NEW YORK

e Vet
192)
[}

COUNTY OF NEW YORK

BE IT REMEMBERED that on this /< % day of Dediber
A.D. 1973, personally came before me, & Notary Public for the
State of New York, Raymond J. Cooke, the party to the foregoing
Certificate of Incorporation, known to me personally to be such,
and acknowledged the sald Certificate of Incorporation to be his
act and deed and that the facts therein stated are truly set forth,

GIVEN under my hand and seal of office the day anﬂ year

aforesald.

T ILALLIT -
T LT

RAFELE DEMUZIO pd
ARY PUBLIC, Stoie of New !ut '
No. 41-5064105
Qualified in Queons County
Cent. Filed In New Yak
Commission Expires March 30, 1974
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:ﬁ CERTIPICATE OF AMENDMENT

!‘ eF —_
i CERTIFICATE OF INCORPORATION

| BEFORE PAYMENT OF CAPITAL

| OF

| DEMAX REALTY CORPORATION

LR BB B BN 4

i DEMAX REALTY CORPORATION, a corporation organized and
exiating under and by virtue of the General Corporation Law

! of the State of Delawars,

) DOES HEREBY CERTIFY:

A PIRST: That Article "FIRST" of “he Certificate of

}fIncorporation be and it hereby is amended to read as follows:

Ny "FIRST. The name of the corporation is
DEMAX CORPORATION.
r

I SECOND: That the corporation has not received any
}fpnyment for any of its stock.

‘i THIRD: That the amendment was duly adopted in accordanc
jiwith the provisions of Section 241 of the General COrporation
jELaw of the State of Delaware,

L IN WITNESS WHEREOF, sald DEMAX REALTY CORPORATION has
caused this certificate to be signed by ERWIN A. WEIL ite



Vice-Presldent and attested by RAYMOND J, COOKE, its
Assistant Secretary, this 29th day of November, 1973.

DEMAX REALTY CORPORATION

By m_@é}_j .

. e »
Vice=-President

ATTEST:
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'RESTATED CEETIFICATE OF INCORPORATION -
of
DEMAX CORPORATION

{ Oviginally incorporated under the name Demax Realty Corporation on October 17, 1973)

First: The name of the corporation is Amax Aluminum
Company, Inc.

Secoxp: The address of the corporation’s registered office
in the State of Delaware is No, 100 West Tenth Street in the
City of Wilmington, County of New Castle. The name of its
registered agent at such address is The Corporation Trust
Company.

Tumrn: The purpose of the corporation is to engage in any
tawful act or activity for which corporations may be organized
under the General Corporation Law of Delaware.

Fourth: (a) The tolal number of shares which the corpo-
ration shall have authority to issue is 1,000 shares of Common
Stock, the par value of each of such shares being $100 per share,
divided into two equal classes of 500 shares of Class A Commen
Stock, $100 par value, and 500 shares of Class B Common Stock,
£100 par value.

(b) The shares of each class shall be identical in every
respect, except as provided in this Restated Certificate of Incor-
poration, and each share of each class shall participate equally,
chare and share alike, in all dividends and other distributions
on or with respect to the corporation’s Common Stock, including
distributions in liquidation or dissolution, and such dividends
or other distributions as may be duly dvclared by the Board
of Directors. Subject to the other provisions of this Restated
Certificate of Incorporation, each share of Class A Common
Stock and of Class B Common Stock shall be entitled to one
vote per share.

(¢) At each meeting of stockholders, except a meeting of
a class of stockholders, the holders of a majority of the out-
standing shares of each of the Class A Common Stock and of



T

the Clasz B Common Stock entitled to vote at the meéting,'

present in person or by proxy, shall constitute a quorum. An
affirmative vote of the holders of a majority of the outstanding
ghares of each of the Class A Common Stock and Class B Com-
mon Stock shall be required to effect any action of the stock.
holders. At each meeting f & class of stockholders, the holders of
a majority of the outstanding shares of that class of stoek entitled
to vote at the meeting, present in person or by proxy, shall consti-
tute a quorum. At each meeting of & class of stockholders, an
affirmative vote of the holdera of a majority of the outstanding
shares of that class of Common Stock shall be required to effect
any action of that olass of stockholders. In the absence of a quo-
ram at & meeting of stockholders or of a class of stockholders, the
stockholders present inay make, by majority vote of these pres-
ent, voting in the aggregate and not Ly classes, a reasonable
adjournment of the mesting from time to time until a quorum
shall attend.

{d) Except as otherwise provided herein, there shall be 12
directors of the corporation, The Directors of the corporation
shall be divided into three classes, Class A Directors, Class B
Directors and Special Class Directora consisting of five each of
Class A and B Directurs and, except as otherwise provided here-
in, two Special Class Directors. Except as provided herein, all
Directors ahall be of equal rank and have the aame rights, powers,
duties and obligations. The authorized number of Class A Dirce-
tors and the authorized number of Class B Directors shall alwa:. +
be equal.

(i) Class A4 Directors. The holders of Class A Common
Stock shall exelusively (except as herein provided), by affirma-
tive vote of holders of at least a majority of the shares of
Class A Common Stock at the time cutstanding and entitled to
vote, elect, remove with or without canse, accept resignations
of, and fill vacancies in the office of Clasa A Directors.

(ii) Class B Directors. The holders of Class B Common
Stock shall rxclusively (except as herein provided), by affirma-
tive vote of holders of at least a majority of the shares of Class
B Common Stock at the time outstanding and entitled to vote,

-l
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elect, remove with or without cause, accept resignations of, and
fill vacaucies in the office of Class B Directors.

(iii) Special Class Directors. The holders of Claes A
and Class B Stock shall exclusively (except as herein pro-
vided), by affirmative vote of a majority of each such Class,
clect, remove with or without cause, accept resignations of,
fill vacancies in the offices of Special Class Directors and
increase or decrease the number of Special Class Direclors.

Holders of one Class of Common Stock may not vote upon the
election, removal, acceptance of resignations, or filing of vacan-
cies in the office of Directors of the other Class of Common Stock.
Auny vacaney occurring in the Board of Directors with respect to
Directors of either Class A or Class B shall be filled by the re-
maining Directors of the same Class and the person so chosen to
fill such vacancy shall hold office nntil the next annual meeting
of the stockholders and until a successor is chosen and qualified
or until be is removed, except that the stockholders of either Class
may, at any special meeting called at least in part for the purpose,
by a majority vote of the ahares of the Clasa at the time ontstand-
ing and entitled to vote, choose n successor to a Director chosen
by the stockholders of the same Cluss whose office ia vaeant, or
has been vacant or has been filled by the remaining Directors of
the same Class, and any person so chosen shall hold office nntil the
next annual meeting of stockholders and until his successor is
chosen and qaalified or until he is removed. Any vacancy occur.
ring in the Board of Directors with respect to Special Ciass
Directors shall be filled by the affirmative vote of a majority of
each of the Class A and Class B Directors present at the meeting
and the porson so chosen to fill such vacaney shall hold office until
the next annual meeting of stockholders and until a suceessor is
chosen and qualified or until he is removed, except that the
holders of a majority of each of the Class A and Clasa B Commeon
Stock, at any special meeting called at least in part for the pur-
pose, may choose a successor fo a Special Class Director whose
office is vacant, or has been vacant and filled by the Class A and
(lass B Directors, and any person so chosen shall hold office until
the next annual meeting of stockholders and until his suceessor is
chosen and gualified or until he is removed,
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Firra: At each meoting of the Board of Directors a
majority of each of the Class A Directors and Class B Direetors
shail be necessary and sufficient to constitute a quorum for the
transaction of business. Except as berein provided, an affirma-
tive vote of a miajority of cach of the Class A and Class B Direc-
tors present and voting shall be reguired to effect any action by
the Board of Directors, provided, however, that any number of
Directors, whether or not constituting a quorum, present at any
meeting or any adjourned meeting may make, by majorily vote
of those prescnt, voting in the aggregate and not by classes, any
rcasonable adjournment thereof.

Srxru: Except as harein provided, the Restated Certificate
of Incorporation of the corporat.on shall not be amended,
modified or repealed except by the affirmative action of a majority
of the outstanding shares of each Class of Common Stock of the
corporation.

SevenTH: Except as herein provided, by-laws of the cor-
poration may not be made, amended or repealed in whole or in
part except by the affirmative action of a majority of the holders
of each Class of Common Stock of the corporation.

Fiwnta: Elections of Directors need not be by written
ballot except and to the extent provided in the By.Laws of the
corporation.

Nixta: Any one or more of the Directors of cither Class A
or Class B Directors may be removed, either with or without
cause, at any time by vote of the stockholders holding a majority
of shares entitled to vote for Directors of such Class, at any
special meeting of stockholders of that Class ealled for the pur-
pose, and thereupon the term of any such Director so removerd
shall forthwith terminate and the vacancy or vacancies in the
Board of Directors thereby ocenrring shall be filled by the stock-
holders entitled to vote for the Class of Directors of the vacancy
being filled at such special meeting. Any Special Class Director

000013
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may be removed, either with or without cause, at any time by the
affirmative vote of & majority of the holders of each of the Class
A and Class B Comunon Stock, at any special meeting of stock-
holders called at least in part for the purpose, and thercupon
the term of any such Director so removed shall forthwith termi-
nate and the vacancy or vacancies in the Board of Directors
shall be filled by the affirmative vote of u majority of the holders
of each of the Class A and Class B Common Stock. Except as
as otherwise provided herein, all vacancies ocourring in the
Board shall be filled by election at an annual meeting or at a
special meeting of stockholders of the relevant class called for
that purpose,

Textn: If (8) any two or more stockholders or sub-
seribers to stock of the corporation shall enter into any agree-
ment abridging, limiting or restricting the rights of any one or
more of them to sell, assign, transfer, mortgage, pledge or
hypothecate any or all of the stock of the corporation held by any
one or more 6f them and if a copy of said agreement shall be
filed with the corporation, or if (b) the incorporators or the
stockholders entitled to vote shall adopt any by-law provision
abridging, limiting or restricting the aforcsaid rights of any
stockholders, then and in either of such events, all certificates
for shares of stock subject to such abridgements, limitations
or resirictions shall have a reference thereto endorsed thercon
by an officer of the corporation and such stock shall not thereafter
be transferred on the books of the corporation except in accord-
ance with the terms and provisions of such agreement or by-law.
as the case may be.

ELeventi: The following provisions are inserted for the
regulation of the business and the conduct of the affairs of the
corporation, and it is expressly provided that the same are
intended to be in furtherance and not in limitation or exelusion
of the powers conferred by statute:

(a) All corporate powers shall be exercised by the Board
of Directors, excapt as otherwise expressly provided by law, in
the Restated Certificate of Incorporation or the By-Laws.

A
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(b) Any Director or officer may be a party to or may be
interosted in any contract or transaction of or with this cor-
poration er in which this eorporation is interested; and no
contract, act or transaction of this corporation with any person,
firm, nssociation or corporation shall be affected or invalidated
by the fact that any Director or officer of this corporation
is a party to or interested in such contract, act or transaction
or is interested in or is a director or officer of such other cor-
poration, or is in any way connected with such person, firm,
association or corporation, and each and every person who

may become a Director or officer of the corporation is hereby

relieved, so far as is legally pe: missible, from any disability
which might otherwise prevent him from contracting with the
corporation for the benefit of himself, or of any firm, associa-
tion or corporation in which he may be in anywise interested
or with which he may in anywise be connected. The fact that
any Director is so interested or connected ghall not disqualify

him from being counted in determining the existence of a

quorum at any meeting of the Board of Directors at which
any such contract, act or transaction is considered or acted on
or from voting with respect thereto. Nothing in this pro-
vision shall be deemed to relieve a Director or officer of any
duty which he may otherwise have to disclose the existence
of any such interest or connection.

4. This Restaied Certificate of Incorporation was duly adopted
by the stockholders in accordance with Section 245 of the General Cor-
poration Law of Delaware.

Tmmediately after the restatement and amendment of the corpora-
tion’s Certificate of Incorporation provided for above ghall take effect,
one-half of the 500 shares, of the par value of $100 per share, of the
corporation issued and outstanding immediately before such amend-
ment shall take effect shall be changed an:! reclassified into 250 shares
of Class A Common Stock, $100 par value, and one-half of such shares
issued and outstanding immediately before such amendment sghall take

effect shall be changed and classified into 250 shares of Class B Com-

00GU1S
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mon Stock, $100 par value. Such change and reclussification shall be
effocted as follows: until exchanged as hereafter provided each certifi-
cate registered on the Looks of the corporation in the name of Amax
Realty Corp., Bemax Realty Corp, and Cemax Corporation, cach a
Delaware corporation, representing a share of such Connnon Stoek,
par value $100 per share, issued and outsianding immediately prior to
the time anid amendment shall take effect shall be deemed to represent
one share of Class A Comnion Stock, $100 par value, and of the certifi-
cates registered on the books of the corporation in the name of Ameri-
can Metal Climax, Inc, a New Yorkt corpovation, representing 320
shares of such Common Stock, par value $100 per share, issued and
outstanding immediately prior to the time of said amendment, such
cortifientes shall be deemed to represent 70 shares of (lass A Common
Stock, $100 par value, and 250 shares of Class I (‘ommoun Stock, $100
par value. Tpon presentation and surrender of ceriificates repre<eniing
shares of Common Stock, of the par value of $100 per shure, which
were changed and reclassified in econsequence of the forcgning amerd-
ment, to the corporation for exchange, the corporatinn shall issuc or
entise to be issued a new certifieale or certifientes representing the
appropriate number of shares of Class A Comrmon Stock and Class B
Common Stock, ench $100 pur value, in accordance with the terms of
such recinssification.

Ix Wrrxers Whekeor, this Restated Certilieate of Incorporation
which restutes and further amends the provisions of the corporation’s
Certifiente of Incorporation, as herctofore amended, and which has been
July adopted by the Board of Dircctors of the corporation and by its
stockholders in accordance with Sections 242 and 245 of the General
( nr]\mrntlon Law of the State of Delaware has been executed on the

15 ™ duy of January, 1974
Dzmax Co %A“ON

Yice Prouidonl (Tltle)

{Corroratze SeAL})

Secretary

~J
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Srate or New YoBE ,
County or N2w YORK 8

Ex It Remexperep that on this4” %ay of January, 1974, personally

came before me, s Notary Public for the State of New York, byt
Pi] AW , Vs Pasedinidof Demax Corporation, a Delaware corporation,
and he duly exccuted the foregoing Restated Certificate of Incorpo-
ration before me and acknowledged the said Certificate to be his act
and deed and the act and deed of Demax Corporation and that the
facts stated therein are true; and that the seal afixed to said Certificate
and atteated by the Secretary of Demax Corporation in the corporate
sen) of the corporation. . :

Givex under my hand and seal of office the day and year aforesaid.

. Sepete hoe Irrn -
Notary Public

\‘.\N!ﬂ!l’.""n”
o e

) s, Foyont ghppite .
NOTARY PUZLS Crate of 10w Yok
{1-9 410550293

alified In Queead County
CQQH“- Filed in New York County
Coramission Explres March 30, 1874

?‘\
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CERTIFICATE OF AMENDMENT
RESTATED CERTIFICATE OF INCORPORAY1ON

R R AR

{ AHAI nzBHIHUH CONPANY. INC., a corporation organized end exiscins
¢-

undcr end ly vi.tue of tha cenernl Cotporation Law nt 1!; si1ate of Deluwarp.';:

DCES HEREBRY CER?I*Y.

A

FIRST: - That the Board of Directors of satd corporation““

i\.“

meeting duly held, adoy:nd reaoluttons proposing and declar!n~ advisablc the

PR L T

following amendnevcs to :he»Rlstdtcd Certiticata o£ 1ncorpora:!on-of snid

P
fie

enrporation: L
NF

Leke b i*

RESOLVED, that th !gaegrnd Car:if;cnte of xncorporation of .

AMAX ALUMINUM INC., be anerided’ by changing - the first -
paragraph of subparagraph (d) ofArticle FOURTE so that, as. ,
amended, eaid parasraphwghnll ho and read as. £ollowa e R ;

"Except as o{:hetw ;;'providdd’harein. t'herc shall :
be 15 directors nq:thc corporation.\ .The Directara o
of the corporation‘lhall he' divided into three'
classes, Close A Diréetbra, Clusa B Dlrecturs -
and Special Class Digecrors consiacing of six-
each of Clas# £.and B Dirtctots and; except
as otherwise provd fded hetein, three 3pecial
Class Directoru,. Except &8 ‘provided hevrein,
all Directors ahnll ba of equel rank and have
tha same tights,. poweri, ‘duties and obliga'ions.
The authorized numbar of. Class A Directors and
the avthorized number of Class. 3 Directors shall
alvays be equal b

FURTHER RESOLVED. thnt the Restlted Certificate of Inlorpora;‘on of.
AMAX ALUMINUM COMPAMY, INC., be amended by changing the Article |
thereof nuabeved "FIFTHY so. that, as alended. sald Atticlo ihall
be and read as followa. v )

"At each -en:ing of ha Board of Directors three
Class A and chree Class B Directors shall be
necessary and sufficient td constitute s querum
for the transasiien of buslness, Except as
herein provided, an affirmative vote of a opajority
of cach of the Class A and Class B Directors present
and voting shall be required to effect any action
by tha Hoard of Directors, provided, however, that
any nusber of Directors, whethor or not conscituting S
a quorum, presert at aay meetiug or any adjourned o
resting may make, by majority vote of tiese preseat, S
voting ie thc aggregate ond not by clarces, any R
reascnable ~djc:rnment thercof ™ B

YULTHER RESCLVED, bhat the Restaced Certlficate of Incerporition of
AUAX ALUMINUM COﬂPnN\, INC., be awended by chenping the Arciels T
therzof oumbered “LILTH" so thnt. as ampnded. sruld Artiele q&:l] ;
be und read ss follows: S

R IV ) PR R SPL V- ST SV S




"Any one or were of the Dircctcrs of either Class A

or Class 3 Dirsctors’: may be removed, either with
er v:lthmncauu .4t any time by vote of the stock~
holder: ding s muajority of shares entitled to ~

_voustqmﬂ‘cccou ‘of ‘such Class; at any cpccial

" ckhblders of that Class called for- th-
,‘-thc purpu, andthereipon the term of sny suth "~
Drector so rcnov-d shall forthwith terminite and -

. the vacancy or vacancies in the Board of Directors
thereby occutting 'shall be filled by the stockholders
entitled to:vote. for.the Class of Directors’ ot the
vacancy. bo:l.ns f:lll‘d at such special mesting..  Any:

Special cuu D:lr tor uy be removed, e:lther with ’ S—

Lasa B Comon Stock; at any spncizl
masting uz_-: 3hold¢ts ‘éalled at. least in- -part
for the purpose 'l.nd thn'eupon thn term: of any-
such Diractor

aci
Directors sha;l ba, filled by the nffirnative vuto
of the holders of majority of each of the: Chn
A and Cllll 3 | Chnnon,Stock. Except as othntuilc
ein” all- vacaaciou occurring 1n“thc

echl ucti.ng of stocl:holdirs
'n‘;unld for that purpou' "

SECOND: That in litu_bt a uet:l.ng and vote of stockholders. the
stockholders have given unaninoun written consent to sald mndnent in 7
accordance with the prwhiona “of secl::lon 228 of The Genual Corporation .
Law of the State of Delavare, ' _

THIRD: That thc aforeuid mndunts were duly adopted in nccordance
with the applicable provisiona o! Sectima 242 and 228 o! m General ‘
Corporation Law of the State ot Dchwau. ‘ ) o

IR WITNESS WHERBOP, said Amx ALUHIHUH mm. mc.. hu cnund
this certificate to be aigned by David Hayers . 1(:- Presidenc mtl nttuted
by Craig A. Davis, its Secretury. _this - 29th day of Ap::l.l, 1374.

AMAX nnuﬁrﬁuuﬁcoupAN!,Krnc,

' L S #i~{kx'
Dav:ld m__yq;a_ R Pres_igiegt

:
ALY

ATTEST: .
! 7 " ’I v
1ty :;LL/ .o /.ﬁi‘“/"

Craig A .Davis, Secr&nry ST o T
ksl S e Tl et et L i £ bae e o i it & gt e AR S S




CERTIPICATE OF OWNERSHIP AND MERGER
. MERGING |
AMAX ALUMINUM TRADING CORPORATION
- INTO
 AMAX ALUMINUM COMPANY, INC.

® & R * %

AMAX ALUMINUM COMPANY, INC., a corporation organized
and existing under'thérlaws Gf the State of ﬁei&wgfe,

DOES HEREBY CERTIFY: - 5’

PIRST:. That-this corperation éas”incorporated on

- the 17th day of Octpber;:1913, pursuant to éﬁe General COI-A
poratiorn Law of the State of Delaware. L _

‘SECOND: That this corporaiion Gwns all of the out-
standing shares of the stock of AMAX ALUMINUM TRADING CORPORATICIH,
a corporation incorporated on the 23rxd day of October, 1968, |
pursuant to the General Corporation Law of thelstate of Delaware.

’ THIRD: That this corporation by the foliowing resolu-
tions of its Board of Directors, duly adopted at a meeting held_f
on the 30th day of January, 1974, determiﬁéd tc and did merge'
into itself said AMAX ALUMINUM TRADING CORPORATION: .

RESOLVED, that Amax Aluminum Company, Inc.
merge, and it hexeby does merge into itself Amax Aluminum
Trading Corporation, and does assume all of the liabilities ,

and oblications of Amax Aluminum Trading Corporation.

RESOLVED FURTHER, that the merger shall be
effective upon the date of filing of a Certificate of
Ownership and Merger in the Office of the Secretary of

State of the State of Delaware, s

;

i




KEEOLYED FURTHER, that the President.or -
any Vice President, and the Secretary or any Assistant
Becretary of this corporation be and they are herely~
authorized and directed to make and execute a Certi-
ficate of Ownership and Merger, setting forth a copy
of the resolutions to merje Amax Aluminum Trading
Corporation ‘and assume its liabilities and obligations,
and the date.of adoption thereof, and to cause the
same to be filed with the Secretary of State of the
State of Delaware and a certified copy thereof to be
recorded in the office of the Recorder of Deeds of
Newcastle County, Delaware, and to do all acts and
execute and deliver '‘any and all documents whatsoever,
whether with or without the State of Delaware, which
may be necessary or desirable in order to effectuate .
the merger.i” . ' ' :

FOURTH: Anything herein pr e1h§where to the cont:gfy
notwithstnnding; ;h#a merger may be ter@inated and abandoneé $y
the Board of Direcfpza of AMAX ALUMINUK'CBMPANY, Incf.aﬁ aﬁy;\
time prior to tﬁiiaate of £iling the meréer with the Sacretary
of State, - _

IN WITNESS WHEREOF, said AMAX ALUMINUM COMPANY, INC.
has caused this‘certificaté to be signed by its Vice President

SN

and attested by its Secretary, this ao,'day of May, 1974,

AMAX ALUMINYM COMPANY, IN

ca President

ATTEST:

By (74 ’ﬁ( oA e d
ecretary a




RESTATED CERTIFICATE OF INCORPORATION
OF

AMAX ALUMINUM COMPANY, INC., a8 corporation organized and existing
under the laws of the State of Delaware, hereby certifies as fo]iows:

1. The name of the corpora¥1on f5 AMAX ALUMINUM COMPANRY, INC.,
and ‘the pame under which the corporation was originally incorporated
1s DEMAX REALTY CORPORATION.

The date of filing 1ts origina} Certificate of Incorporation
with the Secretary of State was Octobef t7, 1973,

2. This Restated Certificate of Incorporation restates and integrates
and further amends the Restated Certificate of Incorporation of this cor-
poration by changing the name of the corporation to Alumax Inc.

3. The text of the Restated Certificate of Incorporation as amended
or supplemented heretofore is further amended hereby to read as herein

set forth in full:

PIRST: ‘The name of tha corporation is Alumax Inc.

Sxcoxp: The sddress of the corporation’s registered office
in the State of Delaware is No, 100 West Tenth Street in the
City of Wilmington, County of New Castle. Tho name of its
registered agent at such address is The Corporation Trust
Company.

Temp: The purpose of the corporation is to engage in any
tawful set or activity for which corporations may be organized
under the General Corporation Law of Delaware.

Fovrru: (a) The total nnmber of shares which the corpo-
ration shall have authority to iesne is 1,000 sharea of Commaon
Stock, the par value of each of such shares being $100 per share,
divided into two equal classes of 500 shares of Class A Coninon
Stock, $100 par valus, and 500 ahares of Class B Common Biock,
$100 par value.

(») The shares of each class ghall be identical in avery
respect, except as provided in this Restated Certificate of Incor-
poration, and each share of each class shall participate equally,
share and share alike, in all dividends and other distributions
on or with respect to the corporation’s Common Stock, including
distributions in liguidation or dissolution, and such dividends
or other distributions as may be duly declared by the Board
of Directors. Subject to the other provisions of this Restated
Certificate of Imcorporation, each share of Class A Common
Stock and of Class B Common Btock shall be entitled to one
vote per share.

(c) At each meeting of stockholders, except a meeting of
s class of stockholders, the holders of a majority of the out-
standing shares of each of the Class A Common Stock and of
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the Class B Common Siock entitled to vote at the meeting,
present in person or by proxry, shall constituts a querum. An
affirmative vots of the holders of & majority of the outstanding
shares of each of the Class A Common Stock and Class B Com-
mon Stock ahall be required to offect any action of the stock-
holders. At each meeting of a class of stockholders, the holders of

a mujority of the outatanding shares of that class of atock entitled

to vote at the mesting; present in person or by proxy, shall eonsti-
tute s quorum. At each meeting of a class of astockholders, an
affirmative vots of the holders of a majority of tha outstanding
shares of that alass of Common Stock shall be required to effect
any sstion of that elass of stockholders. In the absence of a guo-
rum at a meeting of stockholdera or of a class of stockholders, the
stockholders present may make, by majority vote of these pres-
ent, voting in the aggregate and mot by classes, a reasonable
adjournment of the meeting from time to time until a quorum
shall attend. :

(4) Except as otherwise provided harain, there shall
be 15 directors of the corporation. The Dirsctors of the
enrporation shall dbe divided into three classes, Class A
Directors, Class B Directors and Special Claszs Directors
coneisting of six each of Class A and B Directors and,
axcept as othervise provided herain, three Special Class.
Directors. Except as provided herain, all Directors shall
ba of equal rank and have the same rights, powers, duties
and obligations. The authorired number of Class A Direc-
tors and the authorized number of Class B Directors shall
always b~ esqual.

(i) Class 4 Directors. The holders of Class A Common ,
Stock shall exclusively (except as herein provided), by affirma-
tive vote of holders of at least a majority of the shares of
Clazs A Commeon Stock at the time ontstanding and entitled to
vots, elect, remove with or without cause, acospt resignations
of, and fill vacancies in the office of Class A Direotors.

(i) Class B Directors. 'The holders of (lass B Oommon
Stock shall exelusively (except as herein provided), by afirma-
tive vole of holders of at least a majority of the shares ot Class
B Common Stock at the time outstanding and entitled to vots,
eloct, remove with or without cause, accept resignations of, and
11 vacancies in the office of Clasa B Directors.

(iii) Specicl Class Direciors. The holders of Class A
and Class B Stock shall exclusively (except as herein pro-
vided), by afirmative voie of a majority of each such Class,
eleot, Temove with or without cause, accept resignations of,
fill vacancies in the offices of Special Class Directors and
inorease or decrease the number of Special Class Directors.

Holders of one Claea of Common Stock may not vota upen the
election, removal, acceptance of resignations, or filling of vacan-
cies in the offics of Directors of the other Class of Common Stock.
Any vscancy occurring in the Buard of Directors with respect to
Directors of either Class A or Class B shall be filled by tke re-
maining Directora of the same Class and the person so chosen to
fill euch vacancy shall hold office until tir next annual meeting
of the stockholders and until a suecessor is chesen and gualified
or until he is removed, except that the stockholdera of either Class
may, at any special meeting called at least in part for the purpose,
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by s mAjority vote of {he shares of the Class at the time ontstand-
ing and entitled to vots, choose & successor to a Director chosen
by the atockbelders of the same Class whose office is vacant, or
has been vacant or haa been filled by the remaining Directors of
the game Class, and any person so chosen shall hold office until the
next annual mesting of stockholders and until hir succeasor is
chosen and qualified or tatil be is removed. Any vacancy ocour-
ring in the Board of Directors with respect to Special Class
Dirvstors shall bs filled by the affirmative vote of a majority of
oach of the Ulass A and Class B Directors present si the meeting
and the parson so chosan to fill wuch vacancy shall hold office antil
the next annual meeting of stockholders and until a sucsessor is
chosen and qualified or until he i» removed, except that the
holders of a majority of sach of the Class A and Class B Common
Stock, at any apecial meeting ealled at least in part for the pur-
pose, may chodso & suotestor tu a Special Class Director whose
office is vacant; or kas bean vacant and filled by the Olass A and
(lass B Directors, and any person 8o chosen shall hold ofos until
the naxt annnal meeting of stockholders and until his successor is
choren and qualified or mutil he is removed. :

PIFTH: At each seeting of the Board of Diroétorl.

threa Class A Directors and three Class B Directors shall

be nacessary and sufficient to constituta a quorum for

the transaction of business. Except as harsin provided,
an affirmative vote of a majoxity of aach of the Class A

and Class B Directors present and voting shall be re-
quired to effect any action by the Board of Directors,

provided, howsvar, that any numbar of Directors, whether
or not constituting a guorum, pressnt at any meeting or

any adjourned mesting may make, by majority vote of those
present, voting in the aggregate and not by classes, any

reasonable adjournmant thereof.

Sixtr: Except as herein provided, the Restated Certificats
of Incorporation of the corporation shall mot be amended,
modified ot repesled except by the aifimative action of a majority
of the ountstanding skares of each Class of Common Btock of the

sorporation.

Szventi: Except as herein provided, by-laws of the cor-
poration may not be made, amended or repealed in whole or in
part excopt by the afirmative action of a majority of the holders
of each Class of Common Stock of the vorporation.

Ewnrr: Elections of Directors need not be by written
ballot exoept and to the extent provided in the By-Laws of the

oorporation,

NisTi: Any one or more of the Directors of either (lass A
or Class B Directors may be removed, aither with or withont
cause, at any tims by vote of the stockholders holding a majority
of shares entitled to vote for Directors of such Claas, st any
special meeting of stockholders of that Class called for the pur-
pose, and thereupoen the tsrm of any such Director so removed
shall forthwith terminate and the vacancy or vacancies in the
Board of Directors thereby oocnrring ahall be filled by the stock-
bolders entitled 10 vote for the Class of Directore of the vacancy
being filled at such special meeting. Any Special Class Director

O -2y
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mAy ba removed, sither with or without cause, at any time
by the affirmative vote 0f the holders of a arjority of
eaach of tha Class A-and Class B Common Stock, at any
spatcial mesting of atockholders called at least in part.
for the purpose, and thersupon the term of any such
Dirsctor a0 ramoved shall forthwith terminate and the
vacancy or vacancies in the Board of Directors shall be
filled by the affirmative vote of the holders of a major-
ity of sach of the Class A and Class B Common Stock.
Except as otharwise provided herxein, sll vacancies oc-
curring in the Board shall ba filled by election at an
annusl meeting or at a apacial mesting of stockholders

of the relsvant class called for that purposs.

Taxtr: If (a) any two or more stockholders or sub-
seribers to stock of the sorporation shall enter into any agree-
ment abridging, limiting or restricting the rights of any one or
more of them to sell, assign, iranafer, mortgage, pledgs or
kypothecate any or all of the stock of the corporation held by any
obe or more of them and if a copy of said agreement shall be
filed with the corporation, or if (b) the incorporators or the
stockbolders emtitled to vots shall adopt any by-law provision
obridging, Hmiting or restricting ths aforesaid rights of any
stoekholders, then and in either of such events, all certificates
for shares of stock subject to such abridgements, limitations
or restrictions shall have s reference thereto endorsed thereon
by an officer of the corporation and such stock shall not thereafter
be transferrsd on the books of the sorporation except in sscord-
ance with the terms and provisions of such agreement or by-law,
as the case may be.

Frrvexr: The following provisions are inserted for the
-regulation of the business and the eondyet of the affuirs of the
corporation, and it s expressly provided that the same are
intended to be in furtherance and not in limitation or exclusion
of the powers conferred by statute:

{(a) All corporate powers ahall ba exercised by the Board
of Directors, exoept as otherwise expressly provided by law, in
the Rostated Certificate of Incorporation or the By-Laws,

(&) Any Director or officer may he s party to or may be
interssted in any contract or transsction of or with this sor-
poration or in which this corporation is interested; and no
contract, 2ot or transaction of this corporation with any person,
firm, association or corporation shall be affected or invalidated
by the fmoct that any Director or officer of this corporation
is a party to or intareated in such contract, act or transaction
or is interested in or is s director or officer of such other cor-
poration, or is in any way oconnected with such person, flrm,
association or corporation, and each and every person who
may become & Director or officer of the corporation ia hereby
rolieved, so far as is legally permisaible, from any disability
which might otherwise prevent him from contracting with the
corporation for the henefit of himself, or of any firm, associa-
tion or corporation in which he may be in anywise interested
or with which he may in anywise be connected. The fact that
any Director is so interested or conneoted shall not disqualify
him from being counted in determining the existence of a
quorum &t sany mesting of the Board of Directors at which
any such contract, act or tranaaction ia considered or acted on
or from voting with respect therets. Nothing in this pro-
vision shall be deemed to relieve a Director or officer of any
duty which he may otherwise have to disclose the existence
of any such interest or connaction.

e
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4. This Restated Certificate of Incorporation was duly adopted
by unantmous written consent of the stockholders in accordance with the
applicable provisions of Sections 228, 242, and 245, of the General
Corporation Law of the State of Delaware.

IN WITNESS WHEREOF, said AMAX ALUMINUM COMPANY, INC.. has caused
this certificate to be signed by David Mayers, its President, and
attested by Craig A. Davis, 1ts Secretary this o2.3 dday of

%,.,,_.-K.wxr_ o

" AMAX ALUMINUM COMPANY, INC.

By,
av yers, Pre nt

ATTEST:

’

By,
raig A Davis, Secretary



CERTIPICATE OF AMENDMENT
OF

RESTATED CERTIFICATE OF INCORPORATION

Alumax Inc,, a corporation organized and exist-
ing under and by virtue of the General Corporation Law of
the State of Delaware, DOES HEREBY CERTIFY: '

FIRST: That the Board of Directors of said
corporation, by unanimous written consent adopted resolu-
tion proposing and declaring advisable tha following
amsndment to the Restated Certificate of Incorporation

' of sald corporation:

RESOLVED: That the Board of Direc-
tors of Alumax Inc. does hareby declare it
advisable that so much of subparagraph (d) of
Article FOURTH of the Restated Certificate of
Incorporation of tha corporation as now reads
“Except as otherwise provided herein, there
shall be 15 directors of the corporation. The
Directors of the corporation shall be divided
into three classss, Class A Directors, Class
B Directors and Special Class Diractors con-
sisting of six each of Class A and B Directors
and, except as otherwise provided herein, three |
Special Class Directors”, be amended to read:

"Except as othoiwise provided herein,
there shall be 13 directors of the corpor-
ation, The Directors of the corporation shall
ba divided in three classes, Class A Directors,
Class B Directors and Special Class Directors
consieting of five each of Classes A and B
pirsctors and, except as otherwise provided
harein, three Speclial Class Directors.*

SECOND: That in lieu of a meeting and vote of
stockholdars, the stockholders have given unanimous written
consent to said amendment in accordance with the provisions
of section 228 of The General Corporation Law of the State

of Delaware,
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THIRD: That the aforesald amendment were duly

adopted in accordance with the applicable provisions of
Sections 242 and 228 of The General Corporation Law of
the State of Delaware.

IN WITNESS WHEREOF, said Alumax Inc. has caused

this certificate to be signed by David Mayers, its President,
G‘
and attested by Craig A. Davis, its Secretary this <Y “day

of Q«.G.J 1976,

ALUMAX INC,

By
David Mayers, Presifient

ATTEST:

By

Craig A/ Davis, Secratary



CERTIFICATE OF AMENDMENT
OF
RESTATED CERTIFICATE OF INCORPORATION

* % k * %

Alumax Inc., a corporqpion organized and exist-

ing under and by virtue of the General Corporation Law of
the State of Delaware, DOES HEREBY CERTIFY:

FIRST: That the Board of Directors of said
corporation, by unanimous written consent adopted a resolu-
tion proposing and declaring advisable the following
amendment to the Restated Certificate of Incorporation

of sald corporation:

RESOLVED: That the Board of Direc-
tors of Alumax Inc. does hereby declare it
advisable that so much of subparagragh (d) of
Article FOURTH of the Restated Certificate of
Incorporation of the corporation as now reads
"Except as otherwise provided herein, there
shall be 13 directors of the corporation. The
Directors of the corporation shall be divided
into three classes, Class A Directors, Class
B Directors and Special Class Directors con-
sisting of five each of Class A and B Directors
and, except as otherwise provided herein, three
Special Class Directors”, be amended to read:

“Except as otherwise provided herein,
there shall be 12 directors of the corpor-
ation, The Directors of the corporation shall
be divided into three classes, Class A Directors,
Class B Directors and Special Class Directors
consisting of five cach of Classe: and B
Directors and excegt as otherwise p. »vided
herein, two Special Class Directors."

SECOND: That in lieu of a meeting and vote of
stockholders, the stockholders have given unanimous written
consent to said amendment in accordance with the provisions

of section 228 of the General Corporation Law of the State

of Delaware.



THIRD: That the aforesald amendment was duly
adopted in accordance with the apﬁlicable proviéions of
sectiong 242 and 228 of The General Corporation Law of
the State of Delaware,.

IN WITNESS WHEREOF, said Alumax Inc. has caused
this certificate to be signed by David Mayers, irs President,
and attested by Marigold Cole, its Assistant Secretary

Z -
this % “day of October 1977.

ALUMAX INC.

ATTEST:

ﬁarxgo%% CETéfﬁigglstant Secretary
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CERTIFICATE OF AMENDMENT
OF
RESTATED CERTIFICATE OF INCORPORATION

* % ok % W

Alumax Inc., a corporation organfzed and existing
undet and by virture of the General Corporation Law of the
State of Delaware, DOES HEREBY CERTIFY:

FIRST: That the Boatrd of Directors of said cor-
poration, by unanimous written consent adopted a resolution
proposing and declaring advisable the following amendment
to the Reatated Certificate of Incorporation of said corporation:

RESOLVED (1): That so much of
Subparagraph {d) of Acticle FOURTH of the
Restated Certificate of Incorporation of
the Corporation as now reads "Except as
otherwise provided herein, there shall
be 12 directors of the Corporation. The
Directors of the Corporation shall be
divided into three c¢lasses, Class A
Directors, Class B Directors and Specfal
Class Directors consisting of five each
of Class A and B Directors and, except as
otherwise provided herein, two Special
lass Direcrors."™, be amended to read:

"The Directors of the Corporation
shall be divided into three classes,
Class A Directors, Class B Directors
and Special Class Directors, consisting
of {a) not less than three each nor more
than six each of the Class A and Class B
Directors, provided that the authorized
vumber of Class A and Class B Directors
shall always be equal, and (b) except
a4 provided herein, not more than three
Special Clans Dliveciors, Subject o the
Limitat tonn net forth above, the exact
utedees ol Ditectora shall be dorcermined
Pevm Llwe to time by reasolut ion of the
Poatd ol Dityector N, ‘f\n‘(“‘( K }‘I'U\‘i\!t‘\l
batelon, all Divectors shat] be of eaual
vank and have (he woame rredits, powers,

Tt b sl ohilhbeal Lo, "
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RESQOLVED (2): That so much of
Article FIFTH of the Restated Certificare of
Ibcorporation of the Corporation as now reads
"At each meeting of the Board of Directors
three Class A Directors and three Class B
Directors shall be necessary and sufficient
to constitute a quorum for the transaction
of business.', be amended to read:

"At each meeting of the Board of Directors
two Class A and two Class B Directors shall

be necessary and sufficient to constitute a
quorum for the transaction of business."

SECOND: That in lieu of a meeting and vote
of stockholders, the stockholders have piven unanimous
written consent to sald amendment in accordance with the
provisions of Section 228 of the General Corporation Law of
the State of Delaware.

THIRD: That the aforesaid amendment was duly
adopted in accordance with the applicable provisions of

Sections and 228 of The General Corporation Law of the

State of Delaware.

IN WITNESS WHEREOF, saicd Alumax Inc. has caused
this cettificate to be signed by Robert Marcus, its President
and attested by Marigold Cole, its Arsistant Secretary this

;{9$“ day of October 1982,

R ALUMAX INC.

& A7t \Nae,

Robert Marcis, President

Yy

i g, Lot Lo

»

et oty
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RESTATED CERTIFICATE OF INCORPORATION MAD 9 1984

’
s

of ’
ALUMA] INC.

Alumax Inc. (the "corporatinn”) was originally incorpo-
rated under the name Demax Realty Corporation, and its
original certificate of incorporation was filed with the
Secretary of State of the State of Delaware on October 17,

1973. The certificate of incorporation of the corporation is
amended and restated to read in its entirety as follows:

FIRST: The name of the corporation is Alumax Inc.

SECOND: The address of the corporation's registered
office in the State of Delaware is No. 100 West Tenth Street
in the City of Wilmington, County of New Castle. The name of
its registered agent at such address is The Corporation Trust

Company.

THIRD: The purpose of the corporation is to engage in
any lawful act or activity for which corperations may be

organized under the General Corporation Law ¢of Delaware.

FOURTH: {(a) The total number of shares which the
corporation shal! have authority to issue is 750 shares of
Common Stock, the par value of each of such shares being $100
per share, divided into three classes of 250 shares of Class
A Common Stock, $100 par value per share, 250 shares cf Class
B Common Stock, $100 par value per share, and 230 shares of

Class C Common Steck, $100 par value per share; provided,



however, that no share of Class A Common Stock shall be
issued and outstanding at any time that any share of Class C
Commen Stock is issued and outstanding, and no share of Class
C Coﬁmcn Stock shall be issued and outstanding at any time
chat any share of Class A Common Stock is issued and out-
standing.

{b) The shares of each class shall be identical in
every respect except as otherwise provided in this Reztated
Certificate of Incorporation, and except as otherwise
provided in Article FIFTH of this Restated Certificate of
Incorporation each share of Common Stock outstanding from
time to time shall participate equally, share and share
alike, in all dividends and other distributions on cr with
respact to the corporation's Common Stock, including distri-
butions in liguidation or dissolution and such dividends or
other distributions as may be cduly declared by the Board of
Directors. Except as otherwise provided in this Restated
Certificate of Incorpeoration or reguired by applicable law,
each share of Class A Common Stock and of Class B Common
Stock shall be entitled to one vote per share, and each share
of Class C Common Stock shall be entitled to four votes per
share, on each matter submitted tc¢ the stockholders.

(c) Except as provided in the next sentence, upen the
occurrence of any of the events identified in the subpara-

graphs of this paragraph {c), all (and not less than all)
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shares of Class C Common Stock then cutstanding shall
immediately and automatically be converted, share for share,
into fully paid and nonassessable shares of Class A Common
Stock without further action by the corporation or any other
person or entity, and any certificate then duly representing
a share or shares of outstanding Class C Common Stock shall
be deemed to represent a like number of ocutstanding shares of
Class A Common Stock, and all shares of Class C Common Stock
shall be deemed to be cancelled and retired; provided,
however, that without affecting the feregoing the corporaticon
may in its discretion at any time after such conversion
require the holder of any such certificate to surreunder such
certificate to the corporation, duly endorsed for transfer to
the corporation, in which event the holder of such
certificste shall be entitled to receive in exchange for such
surrenderea <ertificate a certificate representing the number
of shares of C.ass A Common Stock the surrendered certificate
is then deemed to represent. All shares of Class C Common
Stock shall cease to be convertible immediately upon the
purchase of shares of Class C Common Stock pursuant to the
right to purchase such shares set forth in Article IV of the
Stoervtholders Agreement dated as of January 16, 1974 by and
among AMAX Inc., a New York corpeoration ("Amax"), Amax Realty
Corp., a Delaware corporation ("Amax Realty"”), Bemax Realty

Corp., a Delaware corporation ("Bemax"), Cemax Corporation, a



Delaware corporation {"Cemax"), Amax Securities, Inc., a
Delaware corporation ("Amax Securities"), Mitsui & Co., Ltd.,
a Japanese corporation, Mitsui & Co. {(U.S.A.), Inc., a New
York,corporation, Nippon Steel Corporation, a Japanese
corporation, and the corperation, as such Agreement has been
amended and restated as of January 1, 1984 and may from time
to time be amended (the "Stockholders Agreement™). A copy of
the Stockholders Agreement is on file and available for
examination by any stockholder of the corporation at the
principal office of the corporation. No share of Class C
common Stock shall be issued or reissued at any time after
any share of Class C Common Stock shall have been converted
into Class A Common Stock. The events referred to in the
first sentence of this paragraph (¢} are the following:

(1) The delivery to the corporation, by the holder
or holders of record of the then outstanding shares of
Class C Common Stock, of a written notice stating that
all holders of Class C Common Stock elect to convert
their shares of Class C Commen Stock pursuant to this
paragraph (c¢) and signed by all such holders at any time
after (x) December 31, 1988, or {y) the hcolder or
holders of a majority of the then outstanding Class B
Common Stock, or a corporaticon ewning, directly or
indirectly, at least 50% of the voting securities of any

such holder of Class B Common Stock, shall have given to



the holders of Class C Common Stock, and not theretofore
duly revoked, a notice of exercise of its or their right
to purchase Class C Common Stock pursuant to Article IV
, of the Stockholders Agreement; or

(ii) The entry of a decree or order by a court
having jurisdiction in the premises adjudging Amax, Amax
Realty, Bemax, Cemax or Amax Securities a bankrupt or
insolvent, or approving as properly filed a pefition
seeking reorganization, arrangement, adjustment,
winding-up, liquidation, dissclution or composition of
or in respect of any such corporation under any existing
or future law of the United States or any political
subdivision thereof, or appointing a receiver,
liguidator, assignee, trustee, sequestrator or other
similar official of any such corporation or of any sub-
stantial part of the property of any such corporation,
or ordering the winding-up or liquidation of the affairs
of any such corporation, or ordering the issuance of a
warrant of attachment, execution, distraint or similar
process against all or any substantial part of the
preoperty of any such corporation, and the continuance of
any such decree or order unstayed and in effect for a
period of 60 days; or

(iii) The institution by Amax, Amax Realty, Bemax,

Cemax or Amax Securities of proceedings to be



adjudicated a bankrupt or insolvent, or the consent by
any such corporation to the institution of bankruptcy or

insolvency proceedings against it, or the filing by any

| such corporation of a petition or answer or consent

seeking reorganization or relief or arrangement, adjust-
ment, winding-up, liquidation, dissclution, composition
or other relief with respect to it or its debts under
any existing or future law of the United States or any
pelitical subdivision thereof, or the consent by any
such corporaticn to the filing of such petition or to
the appointment of a receiver, liquidator, assignee,
trustee, sequestrator or similar official of it or of
any substantial part of its property, or the making by
any such corporation of an assignment for the benefit of
creditors, or any such corporation's failure, or the
admission by any such corperation in writing of its
inability, to pay its debts generally as they become
due, or the taking of corporate action by any such cor-
poration in furtherance of, or indicating its consent
to, approval of, or acquiescence in, any such action.

(d) The number of shares of Common Stock required to be

present at a meeting of stockholders to constitute a guorum
at the meeting shall be as specified in the applicable

provision of Article FIFTH of this Restated Certificate of

O
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Incorporation. The affirmative vote requ.red to effect any
action of the stockholders shall be as specified in the
applicable provision of Article FIFTH of this Restated
Certificate of Incorporation. At each meeting of a class of
stockholders, the holders of a majority of the ocutstanding
shares of that class of stock entitled toc vote at the meet-
ing, present in person or by proxy, shall constitute a quo-
rum. At each meeting of a class of stockholders, an affire
mative vote of holders of a majority of the outstanding
shares of that class of stock shall be reguired to effect any
action of that class of stockholders. In the absence of a
quorum at a meeting of stockholders cor of a class of stock-
holders, the stockholders present and entitled to vote
thereat may make, by majority vote of those present, voting
in the aggregate and not by classes, a reasonable adjournment
of the meeting from time fo time until a gquorum shall attend.
Any action required by law to be taken at any annual or
special meeting of stockholders, or any action which may be
taken at any annual or special meeting of stockholders, may
be taken without a meeting, without prior notice and without
a vote, if a consent in writing, setting forth the action so
taken, shall be signed by the holders of not less than 90%
or, at any time that the holder or holders of a majority of
the then outstanding shares of Class B Common Stock own any

shares of Class C Common Stock, 70% of the outstanding shares



that would be entitled to vote thereon at a meeting at which
all shares entitled to vote thereon were presert and voted.
Any action required to be taken at any annual or special
meeting of a class of stockholders, or any ac.ion which may
be taken at any annual or special meeting of a class of
stockholders, may be taken without a meeting, without prior
notice and without a vote, if a consent in writing, setting
forth the action so taken, shall be signed by the holders of
outstanding stock having not less than the minimum number of
votes that would be necessary to authorize or take such
action at a meeting at which all shares entitled to vcte
thereon were present and voted,
a

{e) The Directors of the corporation shall be divided
into three classes, Class A Directors or Class C Directors,
as the case may be, Class B Directors and Special Class
Directors, as provided in Article FIFTH of this Restated
Certificate of Incorporation.

{i) Class A Directors. The holders, if any, of

Class A Common Stock shall exclusively (except as herein
provided otherwise), by affirmative vote of holders of
at least a majority of the shares of Class A Common
Stock at the time ocutstanding and entitled to vote,
elect, remove with or without cause, accept resignations
of, and fill vacancies in the office of, Class A Direc-

tors; provided, however, that upon the exchange of Class
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A Common Staock into Class T Common Stock, the four Class
A Directors then in office shall immediately and

automatically become Class T Directors and be deemed to

. have been duly elected by the heolders of Class C Common

Stcck; and provided, further, that upon the cenversion
of Class C Conmmon Stock inteo Class A Common Stock pursu-
ant to paragraph (c) of this Article FOURTH, the Class C
Directors then in cffice shall immediately and automat-
icaily become Class A Directors and be deemed to have
been duly elected by the holders of Class A Common

tock, except that if, pursuant to a resolution of the
Board of Directors, upon such conversion the Board of
Directors shall include only three Class A Directors,
one of the four Class C Directors, as designated by the
holders of Class A Common Stock, shall be deemed to have
resigned.

(ii) Class B Directors. The heolders of Class B

Common Stock shalli exclusively {(except as hereln pro-
vided ctherwise), by affirmative vote of holders of at
least a majority of the shares of Class B Common Stock
at the time outstanding and entitled to vote, elect,
rencve with or without cause, accept resignations of,
and fill vacancies in the office of, Clans B Directors;
provided, however, that upon the exchange of Class *

Common Stock into Class C Common Stock, two of the Class
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B Directors then in office, as designated by +the holders
of Class B Common Stock, shall be deemed to have
resigned. Upon the conversion of Class C Common Stock

. into Class A Common Stock pursuant to paragraph (¢} of
this Article FOURTH, the holders of Class B Common Stock
shall elect such number of additional Class B Directors
as shall be necessary in order for the number of Class B
Directors to equal the number of Class A Directors then
in office.

(iii) Class C Directors. Except as otherwise

provided in subparagrapgh (i} of this paragraph (e), the
holders, if any, of Class C Common Stock shall exclu-
sively (except as herein provided otherwise), by
affirmative vote of holders of at least a majority of
the shares of Class C Common Stock at the time outstand-
ing and entitled to vote, elect, remove with or without
cause, accept resignations of, and fill vacancies in the
office of, Class C Directors.

(iv) Special Class Directors. Special Class Direc-

tors shall be elected as provided in Article FIFTH of
this Restated Certificate of Incorporation.
Holders of one class of Common Stock may not as such vote
upon the election, removal, acceptance of resignations, or
filling of vacancies in the office, of Directors of another

class of Common Stock. Any vacancy occurring in the Board of



Directors with respect to Directors of any class of Commcn
Stock shall Le filled by the remaining Directors of the same
Class, and the person so elected to fill such vacancy shall
holq office until the next annual meeting of stockholders and
until his successor is elected and qualified or until he
earlier resigns or is removed, except that the holders of any
class of Common Stock may, at any special meeting called at
least in part for the purpose, by the affirmative vote of
holders of a majority of the shares of such class of Common
Stock at the time outstanding and entitled to vote, elect a
Successor to a Director elected by the holders of such class
of Common Stock whose office is wvacant, or has been vacant
and has been filled by the remaining Directors of the same
Class, and any pérscn 5o elected shall hold office until the
next annual meeting of stockholders and until his successor
is elected and qualified or until he earlier resigns or is
removed. Any vacancy occurring in the Board of Directors
with respect to Special Class Directors shall be filled as
provided in the applicable provision of Article FIFTH of this
Restated Certificate of Incorporation,
FIFTH: (a) With respect to any period during which any
share of Class A Common Stcck is outstanding:
(i)(A) Each share of Common Stock cutstanding
shall participate egually, share and shave alike,

in all dividends and cther distributions on or with
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respect to the corporation's Common Stock, includ-
ing distributions in liquidation or dissolution and
such dividends or other distributions as may be
duly declared by the Board of Directors, except as
provided otherwise in subparagraph (B) of this
subparagraph (i).

(R) With respect to any fiscal quarter of the
corporation during which any shares of Class C
Common Stock are converted into shares of Class A
Common Stock, the Board of Directors shall during
the fiscal quarter immediately following such
quarter declare and pay a dividend the amount of
which shall be calculated in accordance with the
provisions of subparagraph {(b)(i){(B) of this
Article FIFTH and which shall be payable in
accordance with the schedule of dividend payment
and record dates set fcrth in subparagraph
(b)(i)(A) of this Article FIFTH. The aggregate
amount of any dividend declared pursuant to this
subparagraph (B) shall be apportioned between the
holders of Class B Commen Stock and Class A Common
Stc~k in such amounts as will provide {r) to the
helders of Class B Commen Stock in the aggregate an
amount equal to the sum of (1) 50% of the aggregate

amount of the dividend then being declared for the
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period during which Class A Common Stock snall have
been outstanding during the fiscal gquarter with '
respect to which such dividend is declared, plus
(2) 80% of the uggregate amount of the dividend
then being declared for the period during which
Class C Common Stock shall have been outstanding
during such fiscal quarter, and (s) to the holders
of Class A Common Stock in the aggregate an amount
equal to the remaining amount of the dividend theh
being declared. For purposes of this subparagraph
{B), the day on which Class C Common Stock is
converted into Class A Common Stock pursuant t-
paragraph (c¢) of Article FOURTH of this Restated
Certificate of Incorporation shall be deemed to be
a day on which Class A Common Stock shall have been
cutstanding. The amount of any such diﬁ;dend shall
be rounded off to the nearest dollar ($1.00) per
share. If (x) the aggregate amount of any dividend
that shall be declared pursuant to this supbpara-
graph (B) shall by reason of applicable law be less
than the amount otherwise prescribed by this
subparagraph (B}, or (y} the fiszal quarter with
respect to which such dividend shall have been
declared was the fiscal guavter during which all

shares of Class C Common Stock ceased to be
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outstanding and the net income of the corporaticn
on which the amount of such dividend shall have
been based subsceguently shall be increased by
reason of an adjustment made in accordance with an
audit of the corporation's accounts for a fiscal
year for any reason at any time after such dividend
shall have been declared, then during the
immediately subsequent fiscal guarter or quarters
the Board of Directors shall to the fullest extent
then permitted by applicable law declare such
dividends as shall be regquired in order to provide
*o the holders c¢f Class A Common Stock and Class B
Common Stock as soon as practicable the respective
aggregate amounts such holders would have received
pursuant to this subparagraph (B) if applicable law
had imposed no limitation on any dividend and such
adjustment of such net income had been made prior
to the declaratieon of such previous dividend.

{ii} At each meeting of stockholders, except a

meeting of a class of stockholders, the holders of a
majority of the outstanding shares of each of the Class
A Common Stock and Class B Common Stock entitled to vote
at the meeting, present in person or by proxy, shall
censtitute a guorum, At each meeting of stockholders,

except a meeting of a class of stockholders, an affirma-
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tive vote of the holders of a majority of the outstand-
ing shares of each of the Class A Common Stock and Class

B Common Stock, voting by classes and not in the aggre=-

. gate, shall be required to effect any action of the

stockholders.

(1ii) The Board of Directors of the corporation
shall consist of (A) not less than three each nor more
than six each of the Class A and Class B Directors,
provided that the authorized number of Class A and Class
B Directors shall always be egual, and (B) not more than
three Special Class Directors. Subject te the limita-
tions set forth above and except as otherwise provided
in tiiis subparagrapnh (i1ii)., the exact number of Direc~-
tors shall be determined from time o time by resclution
of the Board of Directors. Except as vtherwise provided
herein, all Directors shall each have one vote on any
matter presented to the Board of Diractors, be of equal
rank and have the same rights, powers, duties and obli-
gatiens. The holders of Class A Ccmmon Stuck and Class
B Common Stock shall exclusively (except as herein pro-
vided otherwise), by affirmative vote of a majority of
each such class of Common Stock. veting by c¢lasses and
not in the aggregate, elect, remove with or without
cause, accept resignations of, and fill wvacancies in the

offices of, Special Class Directors, and increase oY
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decrease the number of Special Class Directors. Upon
conversicn of Class C Common Stock into Class A Common

Stock, the Special Class Directors then in office shall

. be deemed to have been duly elected Special Class

Directors by the holders of Class A Common Stock and
Class B Common Stock; provided, however, that if,
pursuart to a resolution of the Beoard of Directors, upon
such conversion the Board of Directors shall include
cnly one Special Class Director, one of the two Specilal
Class Directors then in office, as designated by a
majority of each of the Class A and Class B Directors,
voting by classes and not in the aggregate, shall be
deemed to have resigned. Any vacancy occurring in the
Board of Directors with respect to Special Class Direc-
tors shall be filled by the affirmative vote of a major-
ity of each of the Class A and Class B Directors present
at the meeting, voting by classes and not in the aggre-
gate, and the person so elected tc fill such vacancy
shail hold office until the next annual meeting of
stockholders and until his successor is elected and
qualified or until he earlier resigns cor 1s removed,
except that the holders of a majority of each of the
Class A Common Stock and Class B Common Steck, voting by
classes and not in the aggregate, at any special meeting

called at least in part for the purpose, may elect a
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successor to a Special Class Director whose office is
vacant, or has been vacant and has been filled by the

Class A and Class B Directors, and any person so elected

,shall hold office until the next annual meeting of

stockholders and until his successor is elected and
gualified o. until he earlier resigns or is removed.

{iv} At each meeting of the Board of Directors two
Class A and two Class B Directors and, if necessary in
order for the number of Directors present to equal at
least one-third (1/3) of the total number of Directors,
one other Director of any Class, shall be necessary and
sufficient to constitute a gquorum for the transaction of
business. Except as herein provided, a majority of each
of the Class A and Class B Directors present and voting,
voting by classes and not in the aggregate, shall be
required to effect any action by the Board of Directors;
provided, however, that any number of Directors, whether
or not constituting a quorum, present at any meeting or
any adjourned meeting may make, by majority vote of
those present, voting in the aggregate and not by
classes, any reasonable adjournment thereof.

{b) With respect to any period during which any

share of Class C Common Stock is outstanding:

{i) Except as provided otherwise in subparagraph

{(a)(i){B) of this Article FIFTH:
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{(A) Dividends shall be declared on Class B
Common Stock or Class C Common Stock only if and
when dividends are declared on both such classes of
Common Stock at the same time and such dnclared
dividends are payable on both classes of Common
Stock on the same date to holders of record on the
same dividend record date. Except when prohibited
by applicable law, the Board of Directors shall
declare dividends payable on or before each
February 15, May 15, August 15, and November 15 to
stockholders of record at the close of business on
the preceding December 31, March 31, June 30, and
September 30, respectively. Dividends on Class C
Common Stock shail be declared and paid at a rate
per share equal to one-quarter {(1/4) the rate per
share then declared on Class B Common Stock.

(B) During the fiscal guarter of the
corporation ending June 30, 1984, the Board of
Directors shall declare and ;;y a dividend in an
amount equal to 35% of the net income {(if any)
after taxes of the corporation for its fiscal
quarter ending March 31, 1984%. During each fiscal
gquarter after June 30, 1984, the Board of Directors
shall declare and pay a dividend in an amount equal

to the excess of (r) 35% of the net inccme (if any)
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after taxes of the corporation for the entire
portion of the corporation's fiscal year that shall
have elapsed up to and including the last day of
the immediately preceding fiscal quarter, over (s)
the aggregate amount of all dividends theretofor=
declared and paid by the corporation on the basis
of the net income of the corpeoration for such por-
tion of such fiscal year. Any dividend declared
pursuant to this subparagraph (B) may by reason of
applicable law be declared in an amount less than
the amount otherwise prescribed by this
subparagraph (B), so long as such lesser amount
shall be the maximum amount of dividends the
corporatien may then declare and pay in accordance
with applicable law. Any calculation made in
accordance with this subparagraph (B) that results
in a negative number shall ke deemed to result in
the number zero, and no holder of any share of
Common Stock shall by reason of any such negative
number be reguired to return any amount it thereto-~
fcre shall have received as a dividend duly de-
clared and paid by the corporation in accordance
with this Restated Certificate of Incorpeoration.
If {x) the aggregate amount of any such dividend

shall by reason of applicable law Dbe less than the
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amount otherwise prescribed by this subparagraph
(B), cor applicable law shall then prohibit the
declaration of a dividend by the Board of Direc-
tors, or {y) the amount of such dividend shall have
been determined on the basis of the net income of
the corporation for a complete fiscal year and such
net income subseguently shall be increased or
decreased by reason of an adjustment made in
accordance with an audit of the corporation's
accounts for such fiscal year for any reascn at any
time after such dividend shall have been declared,
then during the immediately subsequent fiscal
guarter or quarters the Board of Directors shall to
the fullest extent then permitted by applicable law
declare such dividends as shall be regquired in
order to provide to the holders of Class B Common
Stock and Class C Common Stock as soon as
practicable the respective aggregate amounts such
holders would have received pursuant to this
subparagraph {(B) if applicable law had imposed no
limitation on any dividend and such adjustment of
such net income had been made prior to the
declaration of such previous dividend. For pur-
poses of this subpavagraph (B). "net income" shall

mean net income as calculated in accordance wit
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generally accepted accounting princip}es as used
by, and applied on a‘basis consistent with the
application of such principles by, the corporation
on December 31, 1983; provided, however, that such
net income shall be calculated as if the corpora-
tion and 1ts consolidated subsidiaries were not
included in the consolidated group of Amax for
income tax or any other purpose, any regquirement
under such generally accepted accounting principles
that the effects of such consolidation be included
in the calculation of the net income of the
corperaticen notwithstanding.

(C) Except as octherwise provided in this
subparagraph (i), each share of Commcn Stock
outstanding shall participate egually, share and
share alike, in all dividends and other distribu-
tions on or with respect to the ¢orporation's
Common Stock, including distributions in liquida-
tion or dissolution.

{ii) At each meeting of stockholders, or a class
of stockholders, the holders of a majority of the
outstanding shares of Common Stock entitled to vote at
the meeting, present in person or by proxy, shall
constitute a quorum. At each meeting of stockholders,

except as otherwise provided in this Restated Certifi-
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cate of Incorporation, the affirmative vote of a
majority of the votes cast at the meeting in person or

represented by proxy and entitled to be cast on the

. subject shall be required to effect any action of the

stockholders; provided, however, that an affirmative
vote of holders of a majority of the outstanding shares
of each of the Class B Common Stock and Class C Common
Stock, voting by classes and not in the aggregate, shall
also be required to effect any action of the
stockhelders on any of the feollewing matters:

(A) Any merger of the corvporation, any
acquisition or disposition (Oor any series of trans-
actions which are contemplated or arranged by the
corporation as a single plan constituting an acqui-
sition or disposition) of material assets, or any
partial or complete liquidation or dissolution of
the corporation. For purposes of this subparagraph
(A), "material” shall mean assets then having, or
that upon acguisition by the corporation will have,
in the aggregate a net book value on the corpora-
tion's books equal to or greater than 5% of the
corporation’s net worth as shown on the corpora-
tion's consolidated balance sheet as of the last
day of the fiscal quarter completed not more ~han

120 days prior to the date acticn on the
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acquisition or disposition is taken; provided,
however, that such balance sheet shallrhave been,
or for purposes of this subparagraph (A) sha.l be
revised to provide a balance sheet as of such date,
prepared in accordance with generally accepted
accounting principles ae used by, and applied on a
basis consistent with the application of such
principles by, the corporation on December 31,
1983; and provided, further, that such palance
sheet shall be prepared as if the corporation and
its consolidated subsidiaries were not included in
the consclidated group of Amax for income taX or
any other purpose, any reguirement under such
generally accepted accounting principles that the
effects of such consolidation be reflected in such
balance sheet nctwithstanding.

(B) Any capital appropriation (or series of
capital appropriations contemplated or arranged by
the corporation as a single plan), or asset
disposition request (or series of asset disposition
requests contemplated or arranged by the

corporation as a single plan), of %30 million cor

R

Mmore;
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{C) The election or any other selection, or
dismissal, of any chief executive officer of the
corporation;

(D) Any transaction involving the corpora-
tion and any affiliate of the corporation (a) in
which a loan is made to the affiliate by the
corporation, or (b) that is not in the ordinary
course of the corporation's business. For purposes
of this subparagraph (D), "affiliate” means any
stockholder of the corporation, any holder,
beneficially or of record, directly or indirectly,
of a 20% or greater equity interest in any stock-
holder of the corporation, and any corporation,
partnership or other entity in which any stock-~
holder of the corporation or any such holder holds,
beneficially or of record, directly or indirectly,
a 20% or greater eguity interest;

and provided, further, that if the stockholders shall
take any action over the express obiections of the
holder or holders of a majority of the outstanding
chares of Class B Common Stock, such action shall nct
take effect for 14 calendar days. If within such l4-day
period the Board of Directors of the holder of a
majority of the then cutstanding shares of Class B

Common Stock {(or, if such holder is not a publicly held
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cerporation and the publicly held corporaticn then
owning, directly or indirectly, 50% of the voting

securities of such holder then owns any share or shares

- of outstanding Class B Common Stock, the Board of

Directors of such publicly held corporation) shall
review such actior and shall adopt a resolution stating
that it has determined ~hat stch action could have a
material and adverse impact on the value of such
stockholder's stockholding in %he corporation if it were
to become effective, then such action shall not become
effective if, as a re=ult of such objection and resolu-
tion, shares of Class € Common Stock shall be purchased
pursuant to Article IV of the Stockholders Agreement or
be converted inte shares of Class A Common Stock pursu-
ant to paragraph (c) of Article FOURTH of this Restated
Certificate o! Incorpcration.

(iii) The Board of Directors of the corpo-
ration shall consist of two Class B Directors, four
Class C Directors and two Special Class Directors. At
any meeting of the Board of Directors, except as other-
wise provided in this Restated Certificate of Incorpora-
tion or required by law, each Class B Director shall
have one vote, each Class C Director shall have two
votes and each Special Class Director shall have ne

vote, cn any matter. The holders of a majority of the
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Class B Common Stock may appoint not mcre than two
observers who shall be entitled to notice of, and to

attend and participate in all discussions at, each

_meeting of the Board of Directors, but shall have no

vote on any matter. Except as otherwise provided in
this Restated Certificate of Incorporation, all
Directors shall in all other respects be of equal rank
and have the same rights, powers, duties and obliga-
tions. The position of one Special Class Director shall
be filled by the chief executive officer of the
corporation automatically, without any requirement that
he be elected a Special Class Director by the other
Directors or any stockholder; he shall be removed from
the office of Special Class Director immediately and
automatically upen, and only upon the occurrence of, his
ceasing to hold the office of chief executive officer of
the corporaticn, including upon his being duly removed
from the cffice of chief executive officer of the
corporation in accordance with the previsions of the
By-Laws of the ceorporation with or without cause. Such
chief executive cofficer may resign from the office of
Special Class Director at any time that any share of
Class C Common Stock 1s »Hutstanding only by
simultaneously also resigning from the office of chief

execu*tive officer of the corporation. The Class B and
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Class C Directors, voting in the aggregate and not by
classes, shall elect any other full-time employee of the

corporation to the office of the other Special Class

_ Director and may at any time remove, with or without

cause, and replace any Special Class Director s0
elected; provided, however, that any perscn ho.ding this
office of Special Class Director shall be removed from
such office immediately and automatically upon his
ceasing to be a full-time employee of the corporation;
the person holding this office of Special Class Director
shall not be elected, removed or replaced by the stock-
holders at any time that any share of Class C Common
Stock is outstanding.

{iv) At each meeting of the Becard of Direc-
tors a majority of the total number of Directors shall
be necessary and sufficient to constitute a quorum for
the transaction of business. Except as otherwise pro-
vided in this Restated Certificate of Incorpeoration, an
affirmative vote of a majority of the votes cast by the
Directors viresent and voting at a meeting at which a
quorum is present and voting throughout and entitled to
vote thereat, voting in the aggregate and not by
classes, shall be reguired to effect any action by the
Board of Directors; provided, however, that the

affirmative vote of the majority of eaclh of the Class B
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Directors and Class C Directors present at the meeting,
voting by classes and not in the agqregate, shall also
be required to effect any action of the Board of
Directors on any of the matters referred to in clauses
{A) through (D) of subparagraph {b){ii) of this Article
FIFTH; and provided, further, that if the Board of
Directors shall take any action over the express
objections of any Class B Director, such action shall
not take effect for 14 calendar days. If within such
l4-day period the Board of Directors of the helder of a
majority of the then cutstanding shares of Class B
Commen Stock (or, if such holder is not a publicly held-
corporation and the publicly held corporatien then
cwning, directly or indivectly, 50% of the voting
securities of such holder then owns any share or shares
of ocutstanding Class B Common Stock, the Beard of
Directors of such publicly held corperation) shall
review such action and shall adopt a resolution stating
that it has determined that such action could have a
material and adverse impact on the value of such
stockholder's stockholding in the corporation if it were
to beccome effective, then such acticn shall not become
effective if, as a recult of such objection and
resolution, shares 2»f Class C Common Stock shall be

purchased pursuant to Article IV'of the Stockholders
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Agreement or be converted into shares of Class A Common
Stock pursuant to paragraph (¢) of Article FOURTH of
this Restated Certificate of Incorporation. Any number
rOf Directors, whether or not constituting a gquorum,
present at any meeting or any adjourned meeting may, by
majority vote of those present, voting in the aggregate

and not by classes, make any reasonable adjournment

thereof.

SIXTH: This Restated Certificate of Incorporation shall
not be amended, modified or repealed except by the affirma-
tive action of holders of a majority of the then outstanding
shares of each class of Common Stock of the corpofation,

voting by classes and not in the aggregate.

SEVENTH: By-Laws of the corporation may not be made,
amended or repealed, in whole or in part, except by the
affirmative action of holders cof a majority of the then out-
standing shares of each class of Common Stock of the corpora-

tion, wveting by classes and not in the aggregate.

EIGHTH: Elections of Directors need not be by written
ballot except as and to the extent provided in the By-Laws of

the corporation.

NINTH: If (i) any two or more stockholders or sub-

scribers to stock of the corperation shall enter into any
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agreement abridging, limiting or restricting the rights of
any one or more of them to sell, assign, transfer, mortgage,
pledge or hypothecate any or all of the stock of the cor-
poration held by any one or more of them and if a copy of
said agreement shall be filed with the corporation, or {ii)
the stockholders entitled to vote on the matter shall adopt
any By-Law provision abridging, limiting or restricting the
aforesaid rights of any stockholder, then and in either of
such events, all certificates for shares of stock subject to
such abridgements, limitations or restrictions shall have a
reference thereto endorsed thereon by an officer of the
corporation and such stock shall not thereafter be trans-
ferred on the books of the corporation except in accordance
with the terms and provisizsns of such agreement or By-Law, as

the case may be.

TENTH: The following provisions are inserted for the
regulation of the business and the conduct of the affairs of
the corporation, and it is expressly provided that the same
are intended to be in furtherance and not in limitation or
exclusion of the powers conferred by statute:

{(a) All corporate powers shall be exercised by the

Board of Directors, except as otherwise expressly pro-

vided by law, in this Restated Certificate of Incorpora-

tion or the By-Laws of the corporation.
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{(b) Any Director or officer may be a party to or
may be interested in any contract or transaction of or

with the corporation or in which the corporation is

. interested; and no contract, act or transaction of the

corporation with any person, firm, asscciation or cor-
poration shall be affected or invalidated by the fact
that ;ny Director or officer of this corporation is a
party to or interested in such contract, act cor trans-
action or is interested in or is a director or officer
of such other corporation, or is in any way connected
with such person, firm, association or corporation, and
each and every rerson who may become a Director or offi-
cer of the corporation is hereby relieved, so far as is
legally permissible, from any disability which might
otherwise prevent him from contracting with this cor-
poration for the benefi* of himself, or of any firm,
association or corpcoration in which he may be in any-
wise interested or wi*h which he may in anyw.se be con-
nected. The fact that any Director is so interested or
connected shall not disqualify him from being counted in
determining the existence of a quorum at any meeting of
the Board of Directors or committee at which any such
contract, act or transaction is considered or acted on
or from voting with respect thereto. HNothing in this

provision shall be deemed to relieve a Director or offi-
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cer of any duty which he may otherwise have to disclose

the existence of any such interest or connection.

This Restated Certificate of Incorporation was duly
adopted by the stockholders in accordance with Section 245 of

the General Corporation Law of Delaware.

Immediately after the amendment and restatement of the
corporation’s Certificate of Incorporation provided for above
takes effect, all shares of CTlass A Common stock issued and
outstanding immediately before such amendment takes effect
shall automatically be exchanged for shares of Class C Common
Stock at the rate of one share of Class C Common Stock for
one share of Class A Common Stock. All shares of such Class
A Common Stock shall be retired and shall resume the status
of authorized and unissued shares. 3Such exchange shall be
effected as follows: until exchanged as hereafter provided,
each certificate registered on the books of the corporation
and representing any share of shares of Class A Common Stock
issued and outstanding immediately prior to the time such
amendment takes effect shall upon such amendment taking
effect be deemed to represent a like number of shares of

Class C Common Stock. Upon presentation and surrender to the
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corporation of certificatec yepresenting shares of Clasg A
Common Stock that were thus exchanged, the éérporation shall
issue or cause to be issued a new certificate or certificates
representing the appropriate number of sharas of Class C

Common Stock in accordance with the terms of such exchange.

IN WITNESS WHEREOF, this Restated Certificate of
Incorporation which restates and further amends the pro-
visions of the corporation's Certificate of Incorporation, as
heretofore amended, and which has been duly adopted by the
Board of Directors cf the corporation and by its stockholders
in accordance with Sections 228, 242 and 245 of the General
Corporation Law of the State of Delaware, has been executed

on the 7t day of /March, 1984,

Alumax Inc.

e —

By SR
Group V;ée President

- (Corporate Seal)

Attest:



781 92043 |
: FILED

CERTIPICATE OF AMENDMENT @  UUL 111883 g
of L; :7i;yﬁé;£
RESTATED CERTIPICATE OF INCORPORATION/ S
[ > L ]

ALUM*X INC., a corporation organized and existing under
and by virtue of the General Corporation Law of the State of
Delaware, DOES HEREBY CERTIFY.

'FIRST: That the Board of Directors of said
_cérporgtioh, acting by unanimous written consent, adopted
'rgsoiutiohs proposing and declaring advisable the following
:ﬁﬁéndmentwféftﬁe Restated Certificate of Incorporation of said f?
;fco;pdfatibﬁ; e

e QESOLVBD: that the Restated Certificate
- 'of Incorporation of ALUMAX INC., be amended by .
“.changing the last sentence of paragraph (b)

“ U {4) (A) of Article FIFTH so that, as amended,
_ said sentence shall be and read as follows:

*pividends on Class C Common Stock

- pursuant to subparagraph (B) below

“ ghall be declared and paid at a rate

‘per share equal to one-guarter (1/48)

- the rate per share then declared and

i ' paid on Class B Common Stock.®

I ';J539°ﬁ9= That in lieu of a meeting and vote of
,ﬁétbcgholﬂé#$: §he stockholders have given the required writtea
fﬁcbﬁééﬁt'tp'ééid amendment in accordance with the provisions of
5?8é9€1§n"228go£ the General Corporation Law of the State of

" pelaware.



THITD: ‘hat the aforesaid anendmants were duly adopted

in accordance with the applicable provisions of Sections 242 and
228 of the Geperal Corporation Law of the State of Delaware.

IN WITNESS WHEREOF, said ALUMAX INC. has caused this
certificate to be signed by Lawrence B. Frost, its Vice President
cow, its Assistant

and Treasurer, and attested by Dennis P. McPen

Secretary, this 10th day of July, 1986.

ALUMAX INC.

BYKO /ﬁr_

Lawrence B. Frost
Vice President and Treasuer

ATTEST.

B,,JMM

-DPennis P. McPendow
fhssistant Secretary

"y




STATE OF CALIFORNIA)
COUNTY OF SAN MATED) 88,

On the 10th day of July, 1986, before me personally
came Lawrence B. Frost, to me known, who, being by me duly sworn,
'1@1& depose and say that he is Vice President and Treasurer of -
eh;ﬁmax.xnc. the corporation described in and which executed the
tf&réQoing instrument; that thé foregoing instrument is the act“'”

_and deed of said corporation- that the facts stated therein a:e

;true; and that he signed his name thereto by authority of the ;

Board of Dlrectors of said corporation.

\ - OFFICIAL SEAL
18 .~ DIANE SPITERI - .~
i: M NOTARY PUBLIC + CALIFORNIA
¥ N MATED cOUNTY <
My comm. expires APR 28, 1988

G et o S
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CERTIFICATE OF AMENDMENT

OF

RESTATED CERTIFICATE OF InCORPORATION

a *F 2 K k 2 % %

ALUMAX "NC., a corporation organized and existing
under and by virtue of the General Corporation Law of the
State of Delaware (the "Corporation®), DOES HEREBY CERTIFY:

FIRST:; That the Board of Directors of the Corpo-

]

ration, acting by unanimcus written consent, adopted resolu-~
tions proposing and declaring advisable the following
amendment to the Restated Certificate of Incorporation of

the Corporation:

RESOLVED, that the Restated Certificate of
Incorporation of the Corporation be amended
by inserting a new paragraph (b) (i) (D) to
Article FIFTH so that, as amended, said
Article PIFTH, paragraph (b) (i) (D) shall be
and read in its entirety as follows:

(D) Anything contained in this
Article FIFTH to the contrary notwlth-
atanding, a dividend of $4,532 per share
for each share outstanding of Class B
Commen Stock and a dividend of $1,133
per share for each share outstanding of
Class C Common Stock shall be declared
payable on or before the day which is
Seven (7) days after the Closing Date
(as defined in the Recapitalization and
Stock Purchase Agreement, dated as of
November 13, 1986, by and among AMAX
Inc., Mitsui & Co., (U.S.A.), Inc., Nippon
Steel U.S.A., Inc. and the corporation)
to stockholders of record at the close
of business on the business day
irmediately preceding such Closing Date
in respect of the portion of the
corporation's fiscal guarter ending on

COCu2



December 31, 1986 that shall have elapsed
up to and including such Closing Date,"

SECOND: That in lieu of a meeting and vote of
stockholders, the stockholders have given the required writ-
ten consent to said amendment in accordance with the pro-
visions of Section 228 of the General Corporation Law of the

]

State of Delaware.

THIRD: That the aforesaid amendments were duly
adopted in accordance with tha applicable provisions of
Sections 242 and 228 of the General Corporation Law of the

State of Delaware.
IN WITNESS WHEREOF, the Corporation has caused
this certificate to be signed by Paul E. Drack y its
WER President, and attested by Marigold Cole, its

Assistant Secretary, this 18th day of November, 1986.

ALUMAX INC.
BY‘ {tl**Jg <fz' =JZ==_
au ~ . rac

WER President

ATTEST:

by V7t asenatd (2yte

Marigold Col€
Assistanht Secretary

CGCia
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ALUMAX INC. ~

RESTATED' CERTIPICATE OF INCORPORATION NOv 24 3823 /D! ﬁ}ﬁ_
Pufidgﬁiiié?gécfions 242 and 245 ' : 7
of the .General Corporation Law of the Aﬁgé____‘ >
: : ,:_E;j'_-?j_‘Si;at_.g‘j'qf Delaware ey s
We,’éﬁé’ﬁﬁdét#igned, Paul E. Drack and

Marigold Cole, the .. SR President ard the Assistant
Secretary, respectively, of Alumax Inc., a corporation
originally organized under the name of Demax Realty
Corporation pursuant to a Certificate of Incorporation filed
with the Secretary of State of the State of Delaware on
October 17, 1973 (the "Corporation®), DO HEREBY CERTIFY:

ARTICLE I. This Restated Certificate of Incorporation
was adopted in accordance with Sections 228, 242 and 245 of
the General Corporation Law of the State of Delaware, the
Board of Directors of the Corporation having duly adopted
resolutions by unanimous written consent dated as of
‘November 21, 1986, setting forth this Restated Certificate
of Incorporation, declaring its advisability and directing
that it be considered by the holders of voting common stock
of the Corporation, and the holders of all of the voting
common stock of the Corporation having duly approved this
Restated Certificate of Incorporation by unanimous written
consent dated as of November 21, 1986.

ARTICLE II. The capital of the Corporation will not be
reduce@ under or by this Restated Certificate of
Incorporation.

ARTICLE III. This Restated Certificate of Incorporation
reads as follows: :

“PIRST. = The name of this Corporation is: ALUMAX
INC. (the "Corporation®).

SECOND. ihé_address of its registered office in
the State of Delaware is Corporation Trust Center,
1209 Orange Stréet, in the City of Wilmington, County of New
‘Castle. The name of its regiétered agent at such address is
The Corporation Trust Company.

THIRD: ‘The purpose of the Corporation is to

engage in any lawful act or activity for which corporations

Nannm



may be organized under the General Corporation Law of
Delaware.. |

FOURTH: (a) The aggregate number of shares of
stock which the Corporation shall have the authority to
issue is 10,000,750, of which 750 shares of the par value of
$100 per share shall be designated as Common Stock and
10,000,000 shares of the par value of $25 per share shall be -
designated as Preferred Stock.

the rights, preferences and limitations of said
classes of sﬁock are as follows:

1. The PreferreéJStock may be issued from time to
time by the Board of Directors as shares of one or more
series of Preferred Stock, and the Board of Directors is
expressly authorized, prior to igssuance, in the resolution
or resolutions providing for the issue of shares of each
particular series, to fix the following, subject, however,
to the rights, preferences and limitations of any series of
Preferred Stock any shares of which are then ocutstanding:

() The distinctive serial designation

of such series which shall digtinguish it
from other series;

({B) The number of shares included in
such series, which number may be increased or
decreased from time to time unless otherwise
provided in thié Restated Certificate of

Incorporation or by the Board of Directors in

6003



creating the series; provided, however, that
the nuﬁber of sha;es of any series may not be
reduced below the number of shares of such
series then outstanding;

(C) The annual dividend rate (or method
of determining sﬁch rate) for shares of such
serieé.and the date or dates upon which such
dividends shall be payable;

(D) Whether dividends on the shares of
such series.shall be cumulative, and, in the
case of shares of any“;eries having cumula-
tive dividend rights, the date or dates or
method of determining the date or dates from
which dividends on the shares of such series
shall be cumulative;

(E) The amount or amounts which shall
be paid out of the assets of the Corporation
to the holders of the shares of such series
upon voluntary or involuntary liquidation,
dissolution or winding up of Fhe Corporation;

(F}) The price or prices at which, the
period or periods within which and the terms
and conditions upon which the shares of such
series may be redeemed, in whole or in part,

at the option of the Corporation;

Goopg



{G) The oblig&tion, if any, of the
Corporation to purchase or redeem shares of
such series pursuant to a sinking fund or
otherwise and the price or prices at which, -
the period or periods within which and the
terms and conditions upon which the shares of
such series shall be redeemed, in whole or in
part, pursuant to such obligation;

(H) The period or periods within which
and the terms and conditions, if any, includ-
ing the price or pric;Q or the rate or rates
of conversion or exchange and the terms and
conditions of hny adjustments thereof, upon
which the shares of such series shall be
convertible or exchangeable at the option of
the holder into shares of any class of stock
or into any other securities or other
property or into shares of any other series
of Preferred Stock; provided, however, that
no such shares may be convertible into or
exchangeable for shares of the Series A $25
Ccumulative Exchangeable Preferred Stock of
the Corporation;

(I) The voting rights, if any, of the
shares of such series in addition to those

required by law, including the number of
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votes per share and any requirement for the
approval by the holders of up to 66 2/3% of
all Prefer;ed Stock, or of the shares of one
or more series, or of both, as a condition fo
specified corporate action or amendments to
this Restated Cartificate of Incorporation;
(3} The ranking of the shares of the
series as compared with shares of other
series of the Preferred Stock in respect of
the right to receive div1dends and the right
to receive payments out of the assets of the
Corporation upon voluntary or involuntary
liquidation, dissolution or winding up of the
Corpo:atiqn; and
(K) Any other relative rights, pre-
ferences or limitations.of the shares of the
series not inconsistent herewith or with
applicable law.
2, All Preferred Stock shall rank senior to the
Common Stock in respect of the rig?t to receive dividends
and the right to receive payments out of the assets of the
Corporation upon veluntary or involuntary liguidation,
dissolution or winding up of the Corporation. The shares of
any one series of the Preferred Stock shall be identical in
all respects except as to the dates from and after which

dividends thereon shall be cumulative. All Preferred Stock
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redeemed, puréhased or’ptherwise acquired by the Corporation
{including shares surren&ered for conversion or exchange)
shall be cancelled and thereupon restored to the. status of
authorized but unissued Preferred Stock undesignated as to
series.

1. No holder of Common Stock or of Preferred
Stock shall be entitled as a matter of right to subscribe
for or purchase, or have any préemptive right with respect
to, any part of any new or additional issue of stock of any
class whatsoever, or of sefprities convertible into any
stock of any class whatéoevér, whether now or hereafter
authorized and whether issued for cash or other considera-
tion or by way of dividend.

4. Except as provided in subsection (b} of this
Article FOURTH below and as otherwise provided by the Board
of Directors in accordance with paragraph 1 of this
paragraph (a) in respect of any series of the pPreferred
Stock, all voting rights of the Corporation shall be vested
exclusively in the holders of the Common Stock who shall be
‘entitled to one vote per share. .

{(p} The designation, powers, preferences,
privileges, rights, qualifications, limitations and
restrictions of the initial series of the_Preferred Stock of
the Corporation are aé follows-

Series A $25 Cumulative Exchan eable Preferred Stock. Four

million (4,000,000}, and no more, of the shares of t
Preferred Stock of the Corporation shall be desxgnated

0000+



"Series A $25 Cumulative Exchangeable Preferred Stock"”,
which shall have a par value of $25 per share. All shares.
of Series A $25 Cumulative Exchangeable Preferred Stock
(hereinafter called the "$25 Preferred”) shall be identical
in every respect and shall have the powers, preferences,
rights, qualifications, limitations and restrictions set
forth below, -

(i). pividends. The holders of shares of $25
Preferred shall be entitled to receive, when and as declared
by the Board of Directors of the Corporation, dividends in
cash in the amount of $2.125 per share per annum, and no
more, payable in equal quarterly installments on March 15,
June 15, September 15 and December 15 in each year, commenc-=
ing with a payment on March 15, 1987 {which shall include
dividends accrued from November 24, 1986). (Each of the
quarterly periods ending on the f£ifteenth day of such months
is hereinafter called a "dividend period".)} Such dividends
shall accrue and be cumulative from November 24, 1986
whether or not declared and whether or not there shall be
net profits or net assets of the Corporation legally avail-
able for the payment of such dividends. Dividends accrued
on $25 Preferred in any prior dividend periods and unpaid
may be declared and paid at any time, without reference to
any regular dividend payment date., All dividends on $25
Preferred shall be preferential and shall be paid in full
with respect to all prior dividend periods and paid or
declared and set apart for payment in full with respect to
the then current dividend period before (x) any dividend or
other distribution shall be declared, paid, set apart for
payment, ordered or made on or with respect to Common Stock
or any other Junior Stock (as defined below in this subpara-
graph (i)), other than a dividend or distribution payable
solely in Common Stock or any other Junior Stock, and
(y) any shares of Common Stock or other Junior Stock are
redeemed, purchased or otherwise acquired by the Corperation
for consideration other than by conversion into or exchange
for Common Stock or any other Junior Stock. Accumulations
of dividends on the $25 Preferred shall not bear interest.
For purposes of this paragraph (b)), "Junior Stock" shall
mean any class or series of stock of the Corporation ranking
junior to the $25 Preferred with respect to all dividends
and distributions, .

. (1i) riquidation. Upon any voluntary or involun-
tary liquidation, dissolution or winding up of the Corpora-
tion (herein called a "Liquidation"), the holders of the $25
Preferred shall be entitled to receive out of the assets of
the Corporation available for distribution to stockholders
of the Corporation the sum of $25 per share, together with
the amount of all dividends accrued and unpaid on the $25
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Preferred to the date such payment is made available to such
holders, before any payment or distribution ig made or
declared and set apart for payment on Or in respect of any
shares of Junior Stock or any other class or series of the
stock of the Corporation ranking junior to the $25 Preferred
as to distributions upon a Liquidation. If upon any Liqui-
dation the assets of the Corporation distributable among the
holders of $25 Preferred and the holders of all other
classes and series of stock of the Corperation ranking on a
parity with the $25 Preferred as to distributions upon 2
Liquidation shall be insufficient to pay in full the prefer-
ential amounts payable to all such holders upon a Liguida-
tion, then such assets shall be distributed among all such
holders ratably in proportion to the respective amounts that
would be payable to such holders if all amounts then payable
+to them on the basis of the Liquidation were being paid in
full. Neither the merger or consolidation of the Corpora-
tion with or into any other corporation or corporations, nor
the sale, lease or other conveyance by the Corporation of
all or any part of the assets of the Corporation, nor the
reduction in the capital stock of the Corporation, shall be
deemed to be a Liquidation of the Corporation for purposes
of this subparagraph (ii).

{i1i) Exchange Rights. Each share of $25 Preferred
shall be exchangeable at tge option of the holderxr thereof at
any time and from time to time for fully paid and non-
assessable shares of the common stock, par value $1.00 per
share -("Amax Common Stock"), of AMAX Inc., a New York
corporation (®Amax”"), on the following terms and conditions:

_ (A) Exchange Price. Each share of $25
preferred shall be exchangeable for the number of
shares of Amax Common Stock that equals the quotient of
(x) $25, divided by (y) the "Exchange Price” then in
effect. The initial Exchange Price shall be $16.5052
and shall be adjusted from time to time as provided
below in this subparagraph (iii); provided, that any
adjusted Exchange Price shall be rounded to the nearest
whole cent. In any such exchange, no allowance or
adjustment shall be made for accumulated unpaid
dividends on the shares of $25 Preferred surrendered
for exchange or for dividends on the Amax Common Stock
delivered upon such exchange.

(B) No Fractional Shares. No fractional
shares of Amax Common Stock shall be delivered pursuant
to any exchange of $25 Preferred pursuant to this
subparagraph (iii). 1In lieu of any fractional share of
Amax Common Stock that except for this subparagraph (B)
would be deliverable in respect of the aggregate number
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of shares of $25 Preferred surrendered for exchange at
one time by the same holder, the Corporation shall pay.
to the person or entity otherwise entitled to such
fractional share an amount in cash equal to the product
of (1) such-fraction, multiplied by (2) the Market
Price (as defined:below in subparagraph (E) (13) (a) of
this subparagraph (iii)) of a share of Amax Common
Stock ‘on the date on which in accordance with sub-

~ paragraph (D) of this subparagraph (iii) the exchange
of such shares of $25 Preferred is deemed to have been
effected., - = - o

_ (C) Taxes. The Corporation shall pay all
taxes and other charges in respect of the issuance and
delivery of shares of Amax Common Stock upon any
exchange of shares of $25 preferred hereunder; provid-
ed, however, that the Corporation shall not be required
to pay any transfer or other tax or charge which may be
payable by reason .of the issuance or delivery of such
shares of Amax Common-Stock in a name other than that
in which the shares of $25 Preferred so exchanged were
registered. . -

(D) Procedures. In order to exchange shares
of $25 Preferred hereunder, the holder thereof shall
deliver and surrender to the Corporation at its prin-
cipal executive office, to the attention of the :
Secretary of the Corporation (or to such other office
or person as the Corporation shall have designated as
its transfer agent in respect of the $25 Preferred in a
written notice delivered to all holders of $25 Pre-
farred), (1) the certificate or certificates repre-
senting the shares of $25 Preferred to be exchanged,
duly endorsed or accompanied by duly executed stock
powers to the Corporation or in blank, and (2) a
written notice of the holder's election to exchange
such shares hereunder. Such notice shall state the
names and addresses of the persons or entities to whom
the resulting shares of Amax Common Stock are to be
registered and delivered if different from the name and
add@ress of the exchanging stockholder on the Corpora=
tion's stock records. ‘The exchange shall be deemed to
have been effected, and the persons or entities in
whose names the certificate or certificates repre-
senting the sghares of Amax Common Stock deliverable
upon such exchange shall be deemed to have become the
record holders of such Amax Common Stock, at the close
of business on the day the certificate or certificates
representing the shares of $25 Preferred to be
exchanged and the stockholder’s notice of election to
exchange the shares are delivered to the Corporation in

9
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accordance with this subparagraph (D) (or, if they are
so delivered on different days, the later of such '
days); provided, that if such certificate or certifi-
cates and notice are not so delivered to the Corpora-
tion by 10:00 a.m. (in the time zone in which the
principal executive office of the Corporation or the
designated office of such transfer agent in respect of
the $25 Preferred, as the case may be, is then located)
on such day or such day is not a Business Day (as
defined below in this subparagraph D), the exchange
shall be deemed to have been effected, and such persons
and entities 'shall be deemed to have become the record
holders of such Amax Common Stock, at the close of '
business on the first Business Day following such day.
Upon receiving such certificate or certificates and
notice, the Corporation shall deliver or cause to be -
delivered to the exchanging stockholder {or, 1f .
applicable, the persons or entities designated-therefor
in the exchanging stogkholder's notice of election to
exchange) as promptly as possible (x) a certificate or
certificates representing in the aggregate the number
of full shares of Amax Common Stock deliverable upon
such exchange, which shares shall be validly:issued, . .

fully paid and non-asgsessable, (y) the cash payment, if -

any, due hereunder in lieu of a fractional share of
Amax Common Stock, and (z) a certificate or cer-
tificates representing the shares, if any, of $25.
Preferred which were represented by the certificate or
certificates surrendered to the Corporation in con-
nection with the exchange but which were not to be
exchanged, For purposes of this subparagraph D,
Business Day means any day other than Saturdays,
Sundays and days on which commercial banks are not open
for business in any of the States in which the prin-
cipal executive offices of the Corporation and Amax,
the transfer agent in respect of Amax Common Stock and,
if any, such transfer agent in respect of the $25
Preferred, are located. L,

_ . Ty . : _ _

(E) Adjustment. "The Exchange Price (and, 1if

applicable, the kind of securities of Amax or any other
corporation and any other property into which each
share of $25 Preferred shall be exchangeable) , whether
initially or following any adjustment required by this
subparagraph (E), shall be adjusted from time to time
as follows:

' (1) Stock Dividends, Splits Etc.
Whenever Amax (w) takes a record of the holders of
Amax Common Stock for the purpose of determining
the holders entitled to receive a dividend or
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_distribution on shares of Amax Common Stock
. payable in shares of Amax Ccmmon Stock or securi-
ties convertible into or exchangeable for Amax

. Common -Stock ("Amax Convertible Securities”),

- {x). subdivides then outstanding shares of Amax

-~ Common  Stock; (y) combines then outstanding shares
of Amax Common Stock into a smaller numnber of
‘shares, or (z) otherwise issues any shares of
capital stock cf Amax by reclassification of then
outstanding Amax Common Stock, then: the Exchange
Price and other exchange terms hereunder shall be
adjusted so that the holder of any share of $25
Preferred surrendered for exchange after such
record date for the dividend or distribution or
the effective date of the subdivision, combination
or reclassification shall be entitled to receive
upon such exchange the number and kind of shares
of stock which he would have owned or been
entitled to receive if such share of $25 Preferred
had been exchanged immediately prior. to such -
record date or effective date.. . _

" "(2) 1Issuance or Sale ‘of Amax Common

“Stock... (a) Whenever Amax issues or otherwise A

sells {or.pursuant to subparagraph (11) of
this subparagraph (E) is deemed to issue or
gell) any shares of Amax Common Stock other
than Excluded Shares (as defined below in
subparagraph' (b) of this subparagraph (2))
for a consideration per share having a then
present value less than the Market Price of a
share of Amax Common Stock on.the date of
such issuance or sale, then the Exchange
Price. shall be adjusted so that the number of
shares of Amax Common stock for which each
share of $25 Preferred surrendered for
exchange after such issuance or sale shall be
. exchangeable. shall equal the product of _
{x) the number of shares of Amax Common Stock
into which a share of $25 Preferred was
exchangeable immediately prior to such
issuance or sale, multiplied by (y) a frac-
tion, the numerator of which is the sum of
{i) the total number of shares of Amax Common
Stock outstanding immediately prior to such
issuance or sale and (ii) the number of
shares of Amax Common Stock being issued or
sold, and the denominator of which is the sum
of (1) the total number of shares of Amax
Common Stock outstanding immediately prior to
such issuance or sale and (2) the number of
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_shares of Amax Common stock which the aggre-
gate conaideration received for the total
" number of shares of Amax Common Stock so
_.1issued or sold would purchase at the Market
-“-price of a.share of Amax Common Stock on the
"..-date of such issuance or sale.

A (b) Por purposes of this subpara-~
.graph1(2),_'3xcluded Shares” shall mean any
- shares of Amax Ccmmon Stock issued or other-
-wige sold by Amax (1) pursuant to the ]
.pividend Reinvestment and Stock Purchase Plan
‘of -Amax or Employees pividend Reinvestment
“and Stock Purchase Plan of Amax, (ii} pur-
‘suant to Amax's Thrift plan for Salaried
‘Employees, Payroll Based‘Employee'Stocki,f-
-Ownership Plan or Sstock Option Plan for Key
Employees or any other employee stock option,
thrift or stock purchase plan,'jiii);in a
transaction or upon an event in respect of
which an adjustment to the Exchange Price is
‘made pursuant to any provision of this -
subparagraph (E)} other than this subpara= _
graph (2), (iv} pursuant to the exercise of -
" any option, warrant or gimilar right, or upon
conversion or exchange of any Amax Conver-
tible_Securities,_in,respect of which an
adjustment to the Exchange Price shall have
been made pursuant to any provision of this:
subparagraph (E) other than this subpara-
graph (2), or (v} in any transaction, upon
. any.event or under any circumstance of the
. type in respect of which an adjustment in the
Exchange Price would be required pursuant to
any provision of this subparagraph (E) ~other
. than this subparagraph (2) except for the
fact that (x) such transaction, event or -
adi:cumstance'1s_exp:essly excluded from the
acope of such other ‘provision or (y) the fi-
nancial terms of such transaction, event or
circumstance are such that no adjustment in
the Bxchange Price is required in respect
- thereof pursuant to the terms of such other

provision.

(3) Options, Convertible Securities.
(a)  Whenever Amax in any manner [x) issues,
grants or sells any option, warrant or other
right to acquire any shares of Amax Common
Stock or any Amax Convertible Securities
(such options, warrants or other rights are



_ hereinafter called "Options") other than
‘Excluded Options (as defined below in sub~
paragraph (e) of this subparagraph (3)),
whether or not such Options are immediately
exercisable, or (y) issues or otherwise sells
any Amax Convertible Securities other than
upon exercise of any Option, whether or not
the rights to convert or exchange such Amax
Convertible Securities are immediately exer-
cisable, and in either event the price per
share (as determined pursuant to subpara-
graph (b) of this subparagraph (3)) at which
‘shares of Amax Common Stock are issuable upon
the exercise of any such Options or the con-
version or exchange of any such Amax Conver-
tible Securities is less than the Market
Price of a share of Amax Common Stock on the
date of such issuance, grant.or sale of such
Options or Amax Convertible Securities, then
the Exchange Price shall be adjusted so that
the number of shares of Amax Common Stock for
which each share of $25 Preferred surrendered
for exchange after such issuance, grant or
sale shall be exchangeable shall equal the
product of (x) the number of shares of Amax
Common Stock into which a share of $25
preferred was exchangeable immediately prior
to such lssuance, grant or sale, multiplied

the sum of (i) the total number of shares of
Amax Common Stock. cutstanding immediately
prior to such issuance, grant or sale, plus
- {11) - the total number of shares of amax
Common -Stock issuable upon the exercise of
all such Options and upon the conversion or
exchange of all such Amax Convertible
Securities, and the denominator of which is
the sum of (1) the. total number of shares of
Amax Common Stock outstanding immediately
prior to such issuance, grant or sale and
(2). the number of shares of Amax Common Stock
‘which the Aggregate Price (as defined below
in subparagraph (b) of this subparagraph (3)}
would purchase at the Market Price of a share
of Amax Common Stock on the date of such
issuance, grant or sale. :

(b) For purposes of subpara-
graph (a) of this subparagraph (3}, the price
. per share at which shares of Amax Common
Stock are issuable upon the exercise of an
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Option or the conversion or exchange of Amax
Convertible Securities shall be determined by
dividing (i) the sum of (x) the total amount
received or receivable by Amax as considera-
tion. for issuing, granting or selling such
Options and Amax Convertible Securities, plus
{y) the minimum aggregate amount of any
additional consideration payable to Amax upon
‘the exercise of such Options, plus {z) the
minimum aggregate amount of any additional
consideration payable to Amax upon the
conversion or exchange of such Amax Conver-
tible Securities (including Amax Convertible
Securities issuable upon the exercise of such
Opticns) (such sum is herein referxed to as
the "Aggregate Price"), by (ii) the total
number of shares of Amax Common Stock issu-
able upon the exercise of all such Options
and upon the conversion or exchange of all
such Amax Convertible Securities (including
Amax Convertible Securities issuable upon the -
exercise of such Options).

: (¢) No further adjustment of the
Exchange Price shall be made upon the actual
issuance »f shares of Amax Common Stock Or
Amax Convertible Securities upon exercise of
such Options or the conversion or exchange of
such Amax Convertible Securities, except as
otherwise provided in subparagraph (4) or (5)
of this subparagraph (E).

(d) If Amax shall take a record of
the holders of Amax Common Stock for the
purpose of determining holders entitled to
receive any Options in respect of which an
adjustment of the Exchange Price is to be
made pursuant to this subparagraph (3), then
such record date shall be deemed to be the
date of the issuance, grant or sale of such
Options, provided that such issuance, grant
or sale is thereafter made.

(e} For purposes of this subpara-
graph (3), "Excluded Options”™ shall mean
Options granted pursuant to any employee
stock option plan. '

(£} For puréoses of this subpaia-

graph (3), whenever any Option or Amax
Convertible Sccurity is igsued, granted or
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sold together with other securities of Amax
in any manner constituting one integrated
transaction in which no specific considera-
tion. is allocated to such Option or Amax
Convertible Security by the parties to the
transaction, the Option or Amax Convertible
Security shall be deemed to have been issued
for such consideration as is attributed
thereto on the financial records of Amax in
accordance with generally accepted accounting
principles applied on a basis consistent with
the application of such principles by Amax on
September 30, 1986.

(4) Changes in Options or Convertible
Securities. Whenever any cEange shall occur in
(x) the purchase or exercise price provided for in

. any Option to which subparagraph (3) of this
subparagraph (E) applies, or (y) the additional
consideration, if any, payable to Amax upon the
conversion or exchange of any Amax Convertible
Securities to which such subparagraph (3) applies,
or (z) the rate at which any such Amax Convertible
Securities are convertible into or exchangeable
for Amax Common Stock, then the Exchange Price
shall be readjusted, as of the effective date of
such change, to the Exchange Price which would
then have been in effect pursuant to. such sub-
paragraph (3) if (to the extent outstanding
immediately prior to such cnange) all of such
changed Options and Amax Convertible Securities
outstanding at such effective time had initially
been issued, granted or sold as so changed;
provided, however, that if such readjustment
results in an increase of the Exchange Price, such
readijustment shall not be effective until 30 days
after the Corporation has given written notice of
the readjusted Exchange Price to all record
holders of $25 Preferred, except that if such
change in purchase or exercise price, additional
consideration or conversion or exchange rate is
temporary or for a limited period and thereafter
returns to its original level or amount on the
date specified therefor when the change is made,
no such notice to the holders of $25 Preferred
shall be required and the readjustment in the
Exchange Price shall be effective as of the date
the price, additional consideration or rate
returns to its original level or amount.
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(5) Expiration or Termination of
Options or Convertibility. Whenever any Option,
Oor any right to convert or exchange any Amax
Convertible Securities, in respect of which the
Exchange Price shall have been adjusted pursuant
to subparagraph (3) of this subparagraph (E) shall
expire or terminate, then the Exchange Price shall
be adjusted as of the date of such expiration or
termination to the Exchange Price which would then
have been in effect if (to the extent outstanding
immediately prior to such expiration or termina-
tion) such expired or terminated Option or Amax
Convertible Securities had never been issued,
granted or scld. ' '

(6) Distribution of Debt or Assets.
Whenever Amax takes a record of the holders of
Amax Common Stock for the purpose of determining
holders entitled to receive (x) any distribution
of evidences of .its indebtedness or any assets,
other than any dividend or distribution of cash
and any dividend or distribution in respect of
which the Exchange Price may be subject to adjust-
ment pursuant to any other provision of this
subparagraph (E), or (y) any rights to subscribe
for or purchase any evidences of Amax's indebted-
ness or assets, then in either event the Exchange
Price shall be adjusted so that the number of
shares of Amax Common Stock for which each share
of $25 Preferred surrendered for exchange after
such record date shall be exchangeable shall equal
the product .of (i) the number of shares of Amax
Common Stock for which a share of $25 Preferred
was exchangeable immediately prior to such record
date, multiplied by (ii) a fraction, the numerator
of which is the Market Price of a share of Amax
Common Stock on such record date and the denom-
inator of which is such Market Price of a share of
Amax Common Stock less the fair value of the
portion of the assets or evidences of indebtedness
to be so distributed on, or of such subscription
or purchase rights applicable to, one share of
Amax Common Stock.

(7) Consolidation, Merger, Etc. In the
event of any (xY consolidation or merger of Amax
with any other corporation, other than a consoli-~
dation or merger in which Amax is the continuing
or surviving corporation and which does not result
in any change in the outstanding Amax Common
Stock, or (y) sale or transfer of all or substan-
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tially all the assets of Amax», or.(z) binding
exchange in which all the then outstanding shares
of Amax Common Stock are changed into cash, stock
or other securities or property, then the Exchange
Price and exchange terms hereunder shall be
adjusted so that any holder of any share of $25
Preferred surrendered for exchange after such
consolidation, merger, sale, transfer or change
shall be entitled to receive upon such exchange
the number, kind and amount of shares of stock or
other securities or property or cash, as the case
may be, which he would have been entitled to
receive upon such consolidation, merger, sale,
transfer or change if such share of $25 Preferred
had been exchanged immediately prior to such
congolidation, merger, sale, transfer or change.
The provisions of this subparagraph (7) shall
apply to successive consolidations, mergers,
sales, transfers or changes of or by the issuer of
the securities itito which the $25 Preferred shall
then be exchangeable.

(8) Deferral of Adjustment; Reversal
of Certain Adjustments. a Whenever any
adjustment of the Exchange Price is required
to be made as of the taking of a record of
holders of Amax Common Stock, the Corporation
may elect to defer delivering to the holder
of any shares of $25 Preferred exchanged
after such record date and before the
occurrence of the event with respect to which
such record is taken the shares of Amax
Common Stock deliverable ugon such exchange
to the extent the number of shares so
deliverable exceeds the number deliverable
pursuant to the Exchange Price in effect
immediately prior to the effectiveness of
such adjustment, and may defer paying to such
holder any amount in cash -payable hereunder
in lieu of a fractional share of Amax Common
Stock, provided that no such deferral shall
extend Eeyona the occurrence of the event
with respect to which the record of holders
is taken. 1In lieu of the shares the delivery
of which is so deferred, the Corporation
shall cause to be issued due bills or other
appropriate evidence of the right to receive
such shares. The number of shares of AmaX
Common Stock outstanding at any time shall
for purposes of this subparagraph (iii) be
deemed to include shares of Amax Common Stock

\ .
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issuable pursuant to all such due bills and
other evidences of such right then
coutstanding.

: (b) If an adjustment of the Exchange
price is made as of the taking of a record of
holders of Amax Common Stock and Amax subse-
quently determines that the event with re-
spect to which such record was taken shall
not occur, then (i) the Exchange Price shall
be readjusted to the Exchange Price that then
would be in effect if such adjustment had not
been made, (ii) any due bills or other evi-
dences of the right to receive Amax Common
Stock referred to in subparagraph (a) of this
subparagraph (8) shall be cancelled to the
extent (but only to the extent) they were
‘issued on the basis of such adjustment of the
Exchange Price, and (iii) the amount of any
cash payable in lieu of a fractional share of
Amax Common Stock the payment of which was
deferred pursuant to such subparagraph (a)
shall be reduced to the extent (but only to
the extent) it was payable on the basis of
such adjustment of the Exchange Price.

(9) De Minimis Adjustments. At any
time that there are more than four record holders
of Preferred Stock, the Exchange Price shall not
be adjusted as required by this subparagraph (E)
if the aggregate effect of all adjustments then
required to be made would not result in an
adjustment of the Exchange Price in an amount in
excess of one percent (1%) of the Exchange Price
as in effect immediately prior to making such
adjustments; provided, however, that any adjust-
ment that by reason of this subparagraph (9) is
not made when it otherwise would be required
pursuant to this subparagraph (E) to be made shall
be carried forward and taken into account when any
other adjustment of the Exchange Price is made or
is calculated for purposes of determining the
applicability of this subparagraph (9) thereto.

(10} Notices, (a} Whenever any
adjustment of the Exchange Price or in any
other exchange term hereunder is required to
be made pursuant to this subparagraph (E),
the Corporation shall promptly mail to the
racord holders.of $25 Preferred a statement
describing in reasonable detail the
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adjustment and, where applicable, the calcu-
lation used to determine such adjustment, and
setting forth where applicable the adjusted ‘
Exchange Price.

_ (b) Promptly upon receiving a
written request therefor from a holder of $25
Preferred, the Corporation shall furnish to
such holder a certificate, signed by a proper
officer of the Corporation, setting forth the
Exchange Price then in effect and the number
of shares of Amax Common Stock and other
securities, and the amount, if any, of cther
Property, then receivable upon the exchange
of a share of $25 Preferred.

(11) Treasury and Subsidiary Shares.
For purposes of this subparagrap E), shares of

Amax Common Stock or Amax Convertible Securities
held by or for the account of Amax {oxr any entity
of which Amax then holds directly or indirectly an
equity interest entitled to cast a majority of the
votes in an election of directors or comparable
managers of such entity) shall not constitute
outstanding shares of Amax Common Stock or Amax
Convertible Securities. The disposition of any
such shares of Amax Common Stock or Amax Convert-
ible Securities, other than a disposition thereof
to Amax or any such entity or any cancellation of
shares of Amax Common Stock or Amax Convertible
Securities so held, shall be deemed to be an
issuance or sale of such shares of Amax Common .
Stock or Amax Convertible Securities by Amax.

(12) valuations. The Board of Directors
of the Corxporation shall determine the present
value of any non-cash consideration or the fair
value of any assets or evidences of indebtedness
for purposes of subparagraphs (2) and {6), respec-
tively, of this subparagraph (E); provided,
however, that if, within 30 days following his or
Its receipt of a notice referred to in subpara-
graph 10(a) of this subparagraph (E) pertaining to
an adjustment of the Exchange Price in the caicu-
lation of which such present value or fair value
is used, any record holder of any shares of $25
Preferred delivers to the Corporation at its
principal executive office written notice that
such record holder disputes such present value or
fair value determination, the Corporation shall
promptly submit the gquestion of the present value
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of such consideration or the fair value of such
assets or evidences of indebtedness {valued as of
the effective date of the related original adjust-
ment in the Exchange Price) to an independent firm
of certified public accountants or investment
bankers of recognized national standing selected
by the Board of Directors of the Corporation and
request such firm's promptest practicable deter-
mination thereof. The determination of such
present value or fair value by such independent
firm, as communicated to the Corporation in
writing, shall be conclusive and binding upon the
Corporation and all holders of $25 Preferred.
Promptly upon receiving such written determination
from such independent firm, the Corporation shall
readjust the Exchange Price to the Exchar.ge Price
that would have been in effect if the present
value or fair value determined by such independent
firm had been used originally in calculating the
related adjustment of the Exchange Price. Such
readjustment shall bs effective retroactively to
the date the related original adjustment was made
effective and the Corporation shall deliver to
each person or entity that shall have exchanged
any shares of $25 Preferred on or after such date
such additional shares of Amax Common Stock and
such other securities and other property, if any,
and pay such additional . .ounts of cash in lieu of
fractiona)l shares, if any, as shall be necessary
to cause such person or entity to have received in
the aggregate the same number of shares of Amax
Common Stock and such other securities and other
property and cash, if any, as he or it would have
received in such exchange if the Exchange Price as
so readjusted had been in effect when such
exchange was made. The Corpoxation shall have the
right to require any person or entity that shall
have exchanged any shares of $25 Preferred after
the date such original adjustment of the Exchange
Price was made to return to the Corporation any
shares of Amax Common Stock, or any other
securities, property or cash, if any, which the
Corporation shall have delivered pursuant to such
exchange but which the Corporation would not have
so delivered if the Exchange Price as so
readjusted had been in effect when such exchange
was made.

(13) Certain Definitions. For purpocses
of this subparagraph (E):
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»Market Price™ of a share of
Amax Common Stock shall mean the average of
the daily ¢losing prices of Amax Common Stock
for the 30 Trading Days ending three Trading
pays prior to the day as of which the Market
Price is to be stated; provided, however,
that in the case of an underwritten public
offering of Amax Common Stock, "Market price"
ahall mean the agreed initial offering price
in such -underwritten offering. The closing
price of Amax Common Stock each Trading Day
anall be (x) the last sale price regular way
or, if no sale takes place on such day, the
average of the closing bid and asked prices,
in either case as reported on the New York
Stock Exchange Composite‘Transaction Tape OX,
if Amax Common Stock is not then so reported,
as reported on the principal securities
exchange in -the United States oOn which Amax
Common Stock is then traded, or {y) if Amax
Common Stock is not then traded on any such
securities exchange, the last sale price of
Amax Common Stock in the over~the-counter
market reported by the National Association
of Securities Dealers Automated Quotations
System or, if not reported by such System,
the average of the high bid and low asked
quotations for Amax Common Stock in the
over-the-counter market as reported by the
National Quotation Bureau, Incorporated, or
gimilar organization, or {z) if no such
quotations are available, the fair market
value of Amax Common Stock as determined by
an independent investment banking firm of
recognized national standing selected by the
‘Board of Directors of the Corporation.
»mrading Day” means a day on which the New
vork Stock Exchange is open for trading.

(b)
Amax Common Stock as d
other securities for which $25 Preferred
shall then be exchangeable pursuant to the
provisions of this subparagraph (E).

(a)

"amax Common Stock" shall mean
efined above and any

(iv) Voting. (A) The $25 preferred shall not
have any voting powers, either general or special,
except as required by applicable law and as set forth

in this subparagraph (iv).
holders of $25 Preferred s
they shall be entitled to

0nnosH -21-

In any matter on which the
hall be entitled to vote,
one vote for each share of



such stock. At any meeting at which holders of the $25
Preferred have the power to vote separately as a class,
the presence in person or by DProxy of the holders of a
majority of the number of shares of $25 Preferred then
outstanding shall be sufficient to constitute a quorum
of the holders of the $25 Preferred.

(B) Whenever accrued dividends on $25
preferred shall be in arrears for four consecutive
dividend periods or in an aggregate amount equal to the
amount payable in respect of six dividend periods on
all shares of $25 Preferred then outstanding, the
number of directors constituting the Board of Directors
of the Corporation shall be increased by two (2) or
such higher number (rounded to the next higher whole
number) as shall constitute 15% of the total number of
directors constituting the Board of Directors of the
Corporation as 80 increased, and the holders of the $25
preferred shall have the exclusive right, voting
separately as a class, to elect persons to fill the
director positions thereby created. Whenever such
voting right of the holders of the $25 Preferred shall
have vested, it may be exercised initially either at a
special meeting of such holders called as provided
below, or at any annual meeting of stockholders of the
Corporation, and thereafter it may be exercised at
annual meetings of stockholders of the Corporation.
Such right of the holders of the $25 Preferred shall
continue until such time as all dividends accumulated
on all shares of $25 Preferred then outstanding shall
have been paid in full, at which time such voting right
of the holders of $25 praeferred shall terminate,
sgbject to revesting upon the same terms and condi-
tions.

: (C) At any time when such voting power shall
have vested in the holders of $25 Preferred, any proper
officer of the Corporation may call a special meeting
of the holders of the $25 Preferred ‘for the purpose of
electing directors. The Secretary of the Corporation
ahall call such a meeting upon' the written request of
the holders of record of at least 108 of the number of
shares of $25 Preferred then outstanding, addressed to
the Secretary of the Corporation at its principal
executive office. Such meeting shall be held at the
earliest practicable date and at the principal execu-
tive office of the Corporation. 1f such meeting shall
not be called by a proper officer of the Corporation
within 10 days after personal service of such written
request upon the Secretary of the Corporation, or
within 15 days after such written request shall have
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been mailed, postage prepaid, within the United States,
addressed to the Secretary oi the Corporation at its
principal executive office address, then the holders of
record of at least 10% of the number of shares of $25
Preferred then outstanding may designate in writing one
of their number to call such meeting at the expense of
the Corporation, and such meeting may be called by such
designated person upon the notice required for annual
meetings of stockholders of the Corporation and shall
be held at the principal executive office of the
Corporation. The person 8O designated to call such
meeting shall have access to the stock books and
records of the Corporation for such purpose.

(D) ~ Each director elected by holders of the
$25 preferred shall hold office until the next annual
meeting of stockholders of the Corporation and until
his successor shall have been elected by holders of the
$25 Preferred and shall have qualified, or until he
earlier resigns or 1s-removed; provided, however, that
the terms of office of the directors elected by holders
of the $25 Preferred shall terminate as of the close of
business on the day on which the right of the holderxs
of the $25 Preferred to elect directors of the Corpora-
tion shall terminate {whereupon the number of directors
constituting the Board of Directors of the Corporation
shall be reduced accordingly). Any vacancy occurring
in the Board of Directors of the Corporation in respect
of a director elected by holders of the $25 Preferred
shall be filled only by the vote of a majority of the
other director or directors then in office who have
been elected by holders of the $25 preferred, except
that the holders. of the $25 Preferred, voting sepa-
rately as a class, at any special meeting called at
least in part for the purpose in accordance with the
provisions of subparagraph (C) of this subpara-
graph (iv), may elect a director to £ill such vacancy
or to replace a director elected to fill such vacancy
by other directors elected by hclders of the $25
Preferred. . A director elected by holders of the $25
Preferred or by the other director{s) elected by such
holders may be removed from office only by a vote of
holders of the $25 Preferred; a special meeting of such
holders for such purpose may be called in accordance
with subparagraph (C) of this subparagraph (iv).

(E) At any time when such voting power shall
have vested in the holders of the 3425 preferred, such
holders as a class shall be entitled to designate a
representative who shall be permitted by the Corpora-=
tion to inspect the Corporation's books and records.
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(v) Optional Redemption.

: ' (A) ‘General. The Corporation, at the option
of its Board of Dilrectors, may redeem the shares of $25
Preferred, in whole ox in part, at any time (or, if in
part, from time to time) after November 24, 1989, upon
not less than 15 days' nor more than 60 days' prior
written notice to the then record holders of $25
Praferred, at the following prices (the *Redemption
Prices") per share: -

If redeemed:on-ény date : Redemption Price
during the period per gshare

November 25, 1§89'through
November .24, 1990 . . . . - . . & $27.125

November 25, 1990 through
November 24' 1991 ‘e L] L] . - . L] . 526-700

November 25, 1991 through :
NOVember 24' 1992 * Ll - L d - . » . ‘26.275

November 25, 1992 through
November 24, 1993f. W e « s o + « $25.850

November 25, 1993 through
. November 24, 1994 . . . « . . o . $25.425

After November 24, 1994 . . .. . . . . $25.000,

lus in each case all accrued (whether or not earned)
and unpaid dividends on the shares of $25 Preferred
being redeemed to and including the date of redemption.

, (B) - Pro Rata Redemption. 1If fewer than all
of the shares of $25 Preferres Then outstanding are to
be redeemed pursuant to this subparagraph (v), the
shares to be redeemed shall be selected pro rata so
that the numbexr of shares of $25 Préferred to be
radeemed from each record holder of $25 Preferred shall
bear the same ratioc to the total number of shares of
$25 Preferred then held of record by such record holder
as the total number of shares of $25 Preferred to be
redeemed bears to the total number of s