Northwest Indian Fisheries Commission

Good afternoon,

Attached, please find a letter and attachment from NWIFC Executive Director Justin Parker to
Eleanor Ott, Water Quality Permitting Specialist, Washington State Department of Ecology
regarding NWIFC Principles to Support Nutrient General Permit Development.

If you have any questions, please contact Mike Martinez, NWIFC Habitat Policy Analyst at
mmartinez@nwifc.org.

Thank you.



Northwest Indian Fisheries Commission

6730 Martin Way E., Olympia, Washington 98516-5540
Phone (360) 438-1180 www.nwifc.org FAX # 753-8659

August 16, 2021

Eleanor Ott, Water Quality Permitting Specialist
Washington State Department of Ecology

P.O. Box 47696

Olympia, WA 98504-7696

Re: NWIFC Principles to Support Nutrient General Permit Development
Dear Ms. Ott:

On behalf of the Northwest Indian Fisheries Commission (NWIFC), attached please find the list
of nutrient principles submitted to help inform the Washington Department of Ecology with its
deliberations regarding the Puget Sound Nutrient General Permit. The 20 member tribes of the
NWIFC! are beneficiaries of a trust relationship with the United States, the trustee, with
constitutionally protected, treaty-reserved rights to harvest, consume, and manage fish and
shellfish in their usual and accustomed areas. U.S. v. Wash., 384 F.Supp. 312 (W.D. Wash.
1974); aff’d sub. nom., Washington v. Washington State Commercial Passenger Fishing Vessel
Ass’n., 443 U.S. 658 (1979); United States v. Washington, 873 F.Supp. 1422 (W.D. Wash. 1994)
(Shellfish 1) and 898 F.Supp. 1453 (W.D. Wash. 1995) (Shellfish Il); United States v. Washington,
157 F.3d 630 (1998) (Shellfish 1l1); cert. den. United States v. Washington, 119 S.Ct. 1376 (1999).
This request is submitted in view of the need to ensure protection and restoration of these and
other reserved rights, resources, and habitats, and to safeguard the health, livelihoods, and
well-being of tribal members.

The attached principles are intended to support the state in developing a general permit to
better address nutrient reduction in the Salish Sea. The State of Washington and its
subdivisions need to expedite nutrient reductions to limit further harm to treaty reserved tribal
resources and the Puget Sound ecosystem. Immediate nutrient discharge reductions are
needed throughout the basin, with significant load reductions from the largest dischargers
being addressed in first permit cycle.

1 The NWIFC member tribes are the Hoh, Jamestown S’Klallam, Lower Elwha Klallam, Lummi, Makah, Muckleshoot,
Nisqually, Nooksack, Port Gamble S’Klallam, Puyallup, Quileute, Quinault, Sauk-Suiattle, Skokomish, Squaxin Island,
Stillaguamish, Suquamish, Swinomish, Tulalip, and Upper Skagit.
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We urge Ecology to engage with interested sovereign tribal nations while developing the Puget
Sound Nutrient General Permit. If you have any questions, please feel free to contact Mike
Martinez, Habitat Policy Analyst, at mmartinez@nwifc.org.

Justin R. Parker
Executive Director

Attachment

cc: Laura Watson, Director, Washington State Department of Ecology


mailto:mmartinez@nwifc.org

Nutrient Reduction Principles - Northwest Indian Fisheries Commission

Problem Statement — Impacts of Excess Nutrient Loads on Treaty Resources and Puget Sound Food Web

Marine and coastal ecosystems face challenges from the effects of changing ocean chemistry due to
ocean acidification, and hypoxia or low dissolved oxygen, with human sources of nutrients contributing
to acidification and lower dissolved oxygen levels. Approximately 20% of the area in the greater Puget
Sound does not meet the dissolved oxygen standards.! Low dissolved oxygen will continue to cause
habitat fragmentation and reduction for some species, with low marine dissolved oxygen contributing
to: acidification, which can prevent shellfish and other marine organisms from forming shells; shifts in
the number and types of bottom-dwelling invertebrates; increases in abundance of macroalgae, which
can impair the health of eelgrass beds; seasonal reductions in fish habitat and intensification of fish kill
events; and potential disruption of the entire food web.

e In numerous Salish Sea locations, seasonal oxygen levels are below those needed for fish and
other marine life to thrive, thereby affecting tribal water-based resources and treaty harvest
opportunities.

e Models indicate that nutrient loads discharged into Puget Sound’s Main Basin are transported to
the South Sound and Whidbey Basin, demonstrating that discharges in one basin can affect the
water quality in others. Therefore, wastewater treatment plant (WWTP) permit requirements
must acknowledge and address ecosystem-wide impacts to protect water quality in the Salish
Sea.

e Current WWTP discharges to Puget Sound, together with nonpoint nutrient sources in rivers,
violate the state water quality standards for dissolved oxygen in Puget Sound set under the
federal Clean Water Act. Ecology is thus obligated to implement measures to reduce nutrient
discharges. WWTP effluent discharge limits should be established to comply with nutrient and
dissolved oxygen water quality criteria. In the absence of nutrient criteria, Ecology should fully
implement corresponding narrative criteria as required under the Clean Water Act.

Expedited WWTP Nutrient Discharge Reductions Are Necessary

Ecology recently concluded that Puget Sound’s five largest treatment plants represent approximately
two-thirds of municipal wastewater flows - West Point, Brightwater, and South King - all three in King
County, and Chambers Creek (Tacoma) and Everett/Snohomish. Ecology also concluded that 27 WWTPs
deliver 99% the nutrients under the proposed permit. Meaningful and immediate action is necessary to
address this known problem. Current models show that If reductions are made at all municipal WWTPs
a 50% improvement in areal compliance can be expected with regard to dissolved oxygen standards.
“[Fluture population growth in the Salish Sea region will likely increase human nutrient loads, including
excess nitrogen and carbon from wastewater, stormwater, agricultural runoff, and other land-use
activities. Regional population growth will contribute to further [dissolved oxygen] concentration
reductions if no actions are taken to reduce human nutrient sources.”? Permittees should plan for
future nutrient reductions without delay, while also planning for WWTP hookups needed to
accommodate future growth without increasing nutrient discharges. Puget Sound nutrient general
permit monitoring and reporting methods must be sufficient to document discharges and reductions,

1 WA Dept. of Ecology, Puget Sound Dissolved Oxygen Model Nutrient Load Summary for 1999-2008 xvi (2011).
2/d.



inform adaptive management, cumulative effects and determine compliance with water quality based
effluent limits. Ecology should implement significant nutrient reductions in the first Puget Sound
nutrient general permit cycle, using known technologies to remove both nutrients and chemicals of
emerging concern — a priority recommendation of Governor Inslee’s Southern Resident Killer Whale
Task Force.

Treaty resources and harvests have already been affected by excess nutrient loading.
Therefore, the Puget Sound nutrient general permit should be implemented rapidly with
significant load reductions from the largest dischargers addressed in first permit cycle.
Commercial, recreational, and tribal fisheries experience harm from Salish Sea dissolved oxygen
impairments, as do other designated uses. Tribes and these other interests should not bear the
cost of excess WWTP nutrient discharges. Each tribe that suffers impairments to their reserved
resources from nutrient-related discharges must experience aquatic habitat recovery a an
immediate priority.

The costs of nutrient reduction should appropriately be allocated to permittees whose
discharges contribute to violations of water quality standards. Ecology should implement
significant nutrient effluent limits at each WWTP starting with the first general permit cycle, as
well as through any interim or other individual permits.

All Puget Sound nutrient discharge permits should require water quality based effluent limits for
each WWTP and exceedance of limits warrants application of all known, available, and
reasonable treatment technologies to protect and restore water quality and fishery uses.
Thurston County communities have demonstrated reasonable application of advanced nutrient
treatment, and their technological and rate strategies can serve as a model for other WWTPs.

If permit effluent limits in the context of the Puget Sound Nutrient Reduction Plan are
insufficient to promptly demonstrate compliance with water quality standards, then Ecology
should consider other alternatives including an overarching Clean Water Act Total Maximum
Daily Load for Puget Sound nutrients and dissolved oxygen.

Watershed Nutrient Reductions Are Necessary

Agricultural runoff carried by rivers, failing septic systems discharges, and wastewater treatment plant
loads collectively carry nutrients and organic carbon into marine waters.

The state should advance consistent science-based riparian buffer protection in agricultural and
urbanizing areas to address land-based watershed nutrient loading.

Consideration should be given to both WWTPs and watershed nutrient loads affecting tribal
resources.

Ecology should consult formally with all affected co-manager tribes to actively address dissolved
oxygen and nutrient concerns necessary to tribal shellfish and salmon recovery objectives.

It would be inappropriate for Ecology to implement a phased approach allowing continued
degradation of treaty resources for some tribes while promoting recovery in other regions first.
Ecology must engage each tribe and their reserved treaty resources on an individualized basis.
Implementation of water quality trading should comply with the Clean Water Act, and should
not result in unaddressed impairments to tribal treaty resources.



