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The comments that follow are from Spokane Riverkeeper and the Upper Columbia River Group of
the Sierra Club. We will submit a letter that contains comments on both draft NPDES Permits (City
of Spokane and Kaiser) to both web forms. Also, please find our submission attachments included.
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ATT: Karl Rains, Water Quality Planner       

Washington Department of Ecology, Eastern Regional Office 

4601 N. Monroe, Spokane, WA 99205-1295 

 

RE: Draft NPDES Permits for Kaiser Aluminum Facility (WA0000892), and City of Spokane Facility 

(WA0024473) 

 

Mr. Karl Rains, 

 

The following are comments on the draft NPDES permits for the City of Spokane Waste Water Facility, 

and the Kaiser Aluminum Facility, that has been drafted and submitted by the both Riverkeeper as well 

as the Upper Columbia River Group – Spokane River Group - Sierra Club.  Both organizations are 

advocates for the Spokane River Watershed as well as the public who uses and values a healthy and 

clean Spokane River Watershed.   These comments will be submitted to both WDOE permit submission 

forms to satisfy commenting on both draft permits. Please find several other submissions designed to 

support the comments below. 

 

➢ General Commentary to frame comments: 

 

The purpose of the CWA of 1972 has been an instrumental and landmark federal legislation in 

protecting and recovering the waters of the United States.   

 

This has occurred through many features.  However, two are relevant to the comment period for the 

draft NPDES permits for the City of Spokane Waste Water Treatment Plant and the Kaiser aluminum LLC 

Waste Water plant.  Those features of the CWA are the National Pollution Elimination Discharge System 

(NPDES) and the Water Quality Standards.  In their memo, submitted during the informal comment 



period (see attachment) on variances in the Spokane River Basin1, Bricklin and Newman state that  the 

objective of the Clean Water Act (CWA) is ‘‘to restore and maintain the chemical, physical, and biological 

integrity of the Nation’s waters,’’ and to achieve ‘‘wherever attainable, an interim goal of water quality 

which provides for the protection and propagation of fish, shellfish, and wildlife and provides for 

recreation in and on the water.’’ 33 U.S.C. § 1251(a) and (a)(2)2 

Additionally, the National Pollution Elimination System Permit (NPDES) contains the word “elimination” 

as the architects of the CWA foresaw, not only limiting pollution to our waters but the actual 

“elimination of water pollution by 1985. The CWA stated, “it is the national goal that the discharge of 

pollutants into the navigable waters be eliminated by 1985” (CWA101(a)(1)). 

Permits are designed 1) to meet the 1985 goal of ending water pollution, 2) to conform to water quality 

standards, and 3) to provide a legal means through which dischargers can discharge identified and 

known pollutants as spelled out in the NPDES Permit.  The pattern of water quality improvements (and 

achieving the goals of the CWA) relied on upgrading pollution NPDES permits every permit cycle with 

the demand on discharges to implement “All knowable and achievable Technologies” (AKART) - 

sometimes known as Best Achievable Technologies (BAT), to remove pollutants.  The CWA and the EPA 

regulations require NPDES permits to meet Water Quality Criteria and the Human Health Criteria that 

underpin a Water Quality Standards for the States Waters. In this way, the permits and WQS assure the 

public is afforded the “designated uses” (of fishing, swimming) guaranteed by law. Permits are designed 

to bring all pollution discharges into compliance with pollution loading limits that would achieve WQS at 

the point of discharge and to all downstream waters.  In fact, The Clean Water Act generally forbids the 

issuance of an NPDES permit that would cause or contribute to a violation of water quality standards. 

See, e.g., 40 C.F.R. § 122.4(d) (“No permit may be issued: . . . When the imposition of conditions cannot 

ensure compliance with the applicable water quality requirements of all affected States[.]”); RCW 

90.48.520 (“In no event shall the discharge of toxicants be allowed that would violate any water quality 

standard, including toxicant standards … ”). 

All of the above points are relevant to the Spokane Waste Water Treatment Plant NPDES Permit and the 

Kaiser Aluminum NPDES Permit in that they serve to frame the point of view through which we are 

making comments.  That is to say, these NPDES Permits are to apply the relevant BAT or AKART, and the 

WDOE permit writers should use this legal tool as designed, to 1) reduce pollution loads over the course 

of permit cycles, 2) to respect the rule of law with regards to the maintenance of downstream WQS, 

thereby protecting the designated uses (of fishing and swimming) for the public and 3) finally, to work in 

the service of the ultimate outcome of eliminating water pollution.  Unfortunately, these permits do not 

meet the requirements of the EPA regulations or the CWA.  The following comments regarding these 

draft permits relate to these three outcomes.  

                                                
1 Washington Department of Ecology’s Preliminary Proposed Rulemaking for PCB Variances on the Spokane River—
Issues Arising Under the State Environmental Policy Act and Clean Water Act 
2 Ibid 



What follows is specific comments on both Spokane Riverside Waste Water Treatment Plant – Permit 

WA0024473 and Kaiser Aluminum Plant WA0000892 

 

➢ Comment relevant to both permits: 

 We understand that the permits for two facilities will be receiving Waste Load Allocations for PCBs in 

2024 under a Settlement Agreement and who may be accountable to a different Water Quality Standard 

after the EPA revisits the current Washington Standard and the Aquatic Life Standard.  These permits 

require a clause that states that permit will be reopened and the effluent limits, attached to a Waste 

Load Allocation, for both facilities will be assigned at such times that 1) a TMDL is issued and/or the 

Human Health Criteria for PCBs inside the WQS or the Aquatic Life Criteria for toxics (and other toxics) 

changes over the next five years.  (Similar comments are included in both permit comments below). 

 

Spokane Riverside Waste Water Treatment Plant Draft Permit (No. WA-002447-3) Comments: 

 

➢ Reasonable Potential to Cause and contribute to water Quality Violations for PCBs: 

 

The Spokane WWTP discharges 1800 picograms/L per day on average to the Spokane River from its 

outfall pipe and issues a maximum daily discharge of 2630 picograms/L.  It should be noted for the 

record that this discharge of PCBs has a reasonable potential to cause a violation of water quality criteria 

for Total PCBs.  The Fact Sheet states, “Because PCBs are present in the effluent and the Spokane River 

upstream and downstream segments are listed for PCBs in fish tissue, Ecology concludes the discharge 

has a reasonable potential to contribute to excursions above water quality standards for PCBs”.  

 

The permit should require numeric effluent limits for polychlorinated biphenyls or PCB pollution at the 

end of the wastewater outfall pipe. 

 

This will be the first time in decades of understanding PCBs enter the Spokane River through the outfall 

that the permit will require assessing the data for compliance under the CWA.  Assigning numeric 

effluent limits then an opportunity for accountability and the potential to meet the above-mentioned 

intention and spirit of the CWA.  We expect this to be the beginning of a process wherein PCB pollution 

reduces PCBs to zero.  Without this data, we cannot ultimately understand or assure the public of 

compliance with the Clean Water Act.   

Additionally, these permits should include the following: 

• Replace the relatively inaccurate and gross test of 608c in the permit, with the far more 

sensitive test method 1668c for compliance. 

• Please require Spokane to use 1668c to monitor PCBs in the outfall at several points to 

include the outfall mixing zone, and several low-velocity points in the Spokane River well 

below the outfall (as far as the 9-mile pool).  PCBs are hydrophobic and will travel great 



distances in a waterbody before accumulating in organic bodies or in sediments or 

depositional environments that have higher levels of carbon.  Therefore, a test simply at the 

end of the outfall or the end of the discharge river pool, is not capturing the actual impact 

on our River or the uses. 

• Please require Spokane to report the results of the 1668c monitoring data Ecology’s PARIS 

website and on to the Spokane Utility web page [13] and in the Annual Waste Water Report 

(which should be produced to inform the public each year).  This is to include PCB 

monitoring at Interceptors or in CSOs. See 2011 Annual Report (for Spokane Waste 

Water)[2]. 

• Please require all PMPs to be renamed BMPs (and included inside “Toxics Management 

Plans” (thereby replacing this term that is relevant and a part of “water quality 

variance”).  Additionally, create a system whereby the permittee is required to catalog all 

BMPs and list them on a BMP effectiveness scale that allows for prioritization. Further, 

create schedules and record-keeping schema so that the permittee can report the ongoing 

actions and then create the effectiveness of these BMPs.  This should be done in 

cooperation with WDOE to calibrate the actual PCBs removed from the facility. 

 

➢ Incorporate re-used waste water as a part of this “pretreatment train” for the reduction of 

phosphorus and toxic chemicals in effluent: 

 

This permit needs to require the removal and reuse of waste water.  Spokane should be 

required by this permit to use of this technology with schedules, with deliverables to address 

the removal of both nutrient pollutants and toxic pollutants from the Spokane River.  In the 401 

Certification Order Spokane Hydro Electric Project Order No. 9802 – FERC License 2545, on page 

85, there is much discussion of incorporating the use of reclaimed water to remove pollutants 

from the Spokane River. Please read the following inside the chapter “Foundational Concepts for 

the DO TMDL Managed Implementation Plan” 

 

“Reclaimed Water: Publicly owned dischargers may seek to re-use the Class A reclaimed water 

they produce as result of technology improvements. All reasonable efforts to re-use and/or 

recharge the aquifer rather than directly discharging it to the River, particularly in the April-

October timeframe, are strongly encouraged consistent with circumstances and opportunities. 

Ecology will work with each NPDES permit holder and the Washington State Department of 

Health to prepare approvable permits that enable timely and successful implementation of these 

opportunities. Specifically, Ecology commits to the following:  

 

• Ecology will assist in permitting re-use efforts by actively coordinating state permitting with 

the Washington State Department of Health.  

                                                
3 https://static.spokanecity.org/documents/publicworks/wastewater/2011-annual-report.pdf 

https://static.spokanecity.org/documents/publicworks/wastewater/2011-annual-report.pdf


• Ecology will assist dischargers proposing re-use target pursuit actions in assessing whether 

any water rights/quality impairments might occur and how any impairment might be 

addressed. 

• Any revisions of Washington State in Class A reclaimed water guidelines or standards in 

place when the MIP takes effect will serve as a basis for requesting Ecology’s reconsideration 

of an NPDES permit holders approved target pursuit action plan that relies on re-use target 

pursuit actions envisioned prior to the revisions.  

• To the extent these water re-use actions are demonstrated as reducing phosphorus loading 

to the river, they will be recognized as contributing toward achieving phosphorus waste load 

targets.”4 

 

➢ Comments pertaining to (Significant) Industrial Users (SIU): 

 

We recommend a stronger sampling regime be constructed to prevent toxic chemicals from entering the 

Waste Water Treatment Plant – See WAC 173-216 and WAC 173 216-1255 

 

We understand that while a mere 9.3% of all influent PCBs are sourced from industrial users to date, we 

continue to see this as potentially dynamic and in flux.  However, new industrial users are being added 

as the region experiences unprecedented urban growth.  Therefore, we are asking that Industrial Users 

(IU) of the WWTP and all industrial dischargers to the WWTP develop Toxics Management Plans (TMPs) 

with best management practices, develop a profile of chemicals that will be discharged to include: 

• Aroclor PCBs, PCB 11 

• PBDE 

• Heavy Metals 

• PFAS 

 

We recommend that the resulting IU and pretreatment SIU sampling reports and results for all 

parameters be located and labeled for easy access on the City of Spokane Website Utility page & 

Ecology Paris web portal under the Spokane WWTP permit number WA0024473. 

 

The following excerpt from the 2019 Pretreatment Report for Spokane demonstrates and confirms the 

need for stronger terms inside the NPDES Permit for the Spokane WWTP.  

                                                
4 401 Certification-Order Spokane River Hydroelectric Project Order No. 6702 
5 https://app.leg.wa.gov/WAC/default.aspx?cite=173-216,  

https://app.leg.wa.gov/WAC/default.aspx?cite=173-216


 
Additionally, this excerpt from the Spokane Toxics Management Plan (2020) states that an Industrial 

User Survey is a useful tool in locating potential pretreatment sources of toxic pollution6. 

 

 
 

We recommend that a provision to administer these IUS be implemented as a requirement for all IU 

under the NPDES Permit for the Spokane WWTP.  Additionally, a program whereby BMPs are developed 

and required for IU and that these IUs are inspected be added to this draft permit. 

 

➢ Reject or deny all applications discharger and/or waterbody variances for PCBs: 

 

Variances should not used (in this or any future permit cycle) to downgrade the designated uses in the 

Spokane River and allow for the discharge of bioaccumulative toxic such as PCBs, PFAS, or PBDEs.  

Variances for bioaccumulative toxins will violate EPA regulations regarding variances.  Discharger or 

water body variances for bioaccumulative toxins in a system wherein polluters continue to discharge 

these same pollutants is illegal and unethical.  They would amount to a violation of the spirit and 

intentions of the CWA and frustrate the goals and outcomes envisioned by the original architects of the 

CWA. 

 

                                                
 6 2020 Spokane Toxic Management Plan https://apps.ecology.wa.gov/paris/DownloadDocument.aspx?id=330181 

file:///C:/Users/Jerry%20White%20Jr/Downloads/Toxics%20Management%20Plan%202020%20FINAL%20(2).pdf


Please refer to the document assembled in 2020 by Gonzaga Law School and included in this submission 

- this was originally a part of the SEPA (unofficial comment period) on the 5 applications for PCB 

variances in the Spokane River. 7 

 

➢ Mixing zones: 

 

Do not use or allow mixing zones.  Neither the facts nor the law justifies using these.  Mixing zones do 

not make sense for bioaccumulative toxins in that no matter the dilution, these toxins find their way 

into the food chain and aquatic organisms as well sediments in low velocity reaches and stretches of the 

river. 

 

Additionally, please make a reference to the fact that the calculations are based on aquatic life criteria 

that the EPA is now updating.  Very soon new aquatic life criteria will be in place and this permit must 

state that it will be reopened within 60 days at such time these are promulgated, and calculations 

refigured based on new information and regulations. 

 

➢ Cut the SRRTTF requirement: 

 

Omit the requirement to take part in the Spokane River Regional Toxics Task Force.  The SRRTTF should 

be dissolved.   

 

➢ NPDES Permit must have automatic and specific re-opener clauses: 

 

The permit must contain a reopener clause that initiates the reopening of the NPDES permit to: 

1) conform to the federal or State promulgation of a new Human Health Criteria and Water 

Quality Standard for any number of parameters to include PCBs. 

2) To the development of a new Total Maximum Daily Load for PCBs and its attendant new 

Waste Load Allocation for PCB pollution. 

3) The federal or State promulgation of a new Aquatic Life Criteria for toxics 

 

o Please add PFAS to the list of Persistent Bioaccumulative Toxins (PBT) and require 

monitoring and reporting to the public: 

 

Perfluorinated chemicals are finally being recognized as a persistent and present danger to our 

communities and our waters and their ecosystems. Additionally, they are being identified in 

wastewater treatment systems, biosolids, sewers, and stormwater systems.  The CWA states clearly 

that that it aims to prevent, reduce, and eliminate pollution in the nation's water in order ‘‘to 

                                                
7 Washington Department of Ecology’s Preliminary Proposed Rulemaking for PCB Variances on the Spokane 

River—Issues Arising Under the State Environmental Policy Act and Clean Water Act 
 
 



restore and maintain the chemical, physical, and biological integrity of the Nation’s waters,’’ and to 

achieve ‘‘wherever attainable, an interim goal of water quality which provides for the protection 

and propagation of fish, shellfish, and wildlife and provides for recreation in and on the water.’’ 33 

U.S.C. § 1251(a) and (a)(2).   As per the CWA and EPA guidance, the permits should address all 

pollutants known to threaten our waters and their ecological integrity.  Therefore, the permit should 

require that Spokane’s WWTP test for PFAS.8 Please see EPA statements on their future ambitions 

and strategic directions with regards to finding and preventing PFAS from entering our ground and 

surface waters9.  Monitoring of Receiving Waters should be included in this permit as well as 

monitoring of CSOs, Biosolids, Pretreatment influent, and wastewater effluent.  Also, PFAS should be 

added to the PBT list in Appendix A. 

 

 

➢ Require Monitoring for BMP Effectiveness: 

 

In the fact sheet, it states that: 

“Semiannual assessment monitoring using an appropriately sensitive method (e.g. PCBs: Method 1668, 

PBDEs: Method 1614; Trace Mercury: Method 1613, and Methylmercury: Method 1630) may be 

required to evaluate the effectiveness of the BMPs used by the discharger.”   

This language should be changed to “Will be” required in the final NPDES Permit. 

 

➢ Combined Sewer Overflows: 

 

In the Spokane Fact sheet, WDOE stated, “On very rare occasions, when more than 2mg is diverted, the 

excess volume above 2million gallons receives primary treatment and disinfection prior to discharge and 

is reported as a CSO-related bypass.  As part of the CSO, Reduction Plan Amendment submitted in early 

2014, the main I02 interceptor flows will be limited to 120 million gallons during the “CSO design event” 

through the use of upstream CSO storage.” 

 

We ask that the permit require Spokane to clearly label and identify any and all overflows that were 

given only primary treatment at the WWTTP and then discharged to the River without receiving tertiary 

treatment.  These flows should be logged and recorded as exceedances of design criteria of the WWTP 

as well as effluent violations of the WWTP (and logged as such in the DMRs). 

 

 

We ask that all Event-based overflow events be tested with 1668c for PCBs and the results of the 

effluent PCB sampling tests are included in the CSO annual and monthly reports. 

 

                                                
8 EPA PFAS Strategic Roadmap: EPA’s Commitments to Action 2021-2024. 
 
 

https://www.epa.gov/pfas/pfas-strategic-roadmap-epas-commitments-action-2021-2024
https://www.epa.gov/pfas/pfas-strategic-roadmap-epas-commitments-action-2021-2024


The Permit must ensure that CSOs will not cause violations of applicable water quality standards, nor 

restrictions to the characteristic uses of the receiving water. 

 

➢ Comment on Appendix A of Permit: 

 

We are unsure of why the recommended “default” analytical protocol is tested 608.3 for seven PCB 

congeners (that are Persistent Bioaccumulative Toxins) as protocol (“unless otherwise specified”).  The 

detection limits on 608.3 seem so high/or gross that it will inevitably lead to non-detects in many 

situations and therefore miss the presence of PCBs.  Additionally, the Appendix says It “only added those 

PBT parameters of interest to Appendix A that did not increase the overall cost of analysis 

unreasonably”.  On the face of it, the mention of cost as a variable in any scientific assessment is 

alarming as the CWA is designed to be silent on cost to prioritize understanding and minimizing 

pollution of the public’s waters.  Please help us understand why the cost is figured into monitoring 

Persistent Bioaccumulative Toxics.  Further, we recommend that such as default is not assigned but 

monitoring is specified in every case. 

 

➢ AKART or the use of all knowable and reasonable technologies: 

We ask that this permit incorporate creative ways to begin planning for and implementing the total 

removal of PCBs from effluent.  This permit should reflect some combination of methods that are used in 

a suite to remove pollutants.  For example, a treatment train of several technologies - physical, chemical, 

biological, and thermal technologies - could be effective in treating effluent and protecting existing uses 

and public health.  

Ultimately, lacking from Ecology’s analysis is whether any of the various alternative technologies and 

methods can be used either in combination (a) to provide a better partial solution to the PCB problem; or 

(b) in conjunction with each other to provide a more complete solution that also represents AKART. 

Further, we again refer to the Bricklin and Newman Response to Spokane’s Variance application 

(submitted with our comments) to highlight the need to explore these “treatment trains” in order to 

continue to build AKART10. 

“In the TSD at 45 (emphasis supplied). Similarly, the TSD rejects beneficial reuse, in part, because 

“it is unlikely that either [Spokane County or the City of Spokane] would be able to completely 

remove their discharges from the Spokane River without impairing downstream water rights.” TSD 

at 41 (emphasis added). Noticeably lacking is any assessment of whether these alternatives could 

be effectively used as a partial solution, either alone or in conjunction with the other treatment 

methods discussed in the TSD, to better approximate the state’s 7 ppq PCB criterion For example, 

could the municipalities use membrane filtration to send “clean” effluent to the river, thereby 

reducing the volume of water that remains contaminated with PCBs, and then using evaporation 

                                                
10 Washington Department of Ecology’s Preliminary Proposed Rulemaking for PCB Variances on the 
Spokane River—Issues Arising Under the State Environmental Policy Act and Clean Water Act, Page 16 
 



lagoons for that reduced volume of contaminated effluent? The TSD does not assess this or any 

other ways that the various alternatives might be combined. Ultimately, lacking from Ecology’s 

analysis is whether any of the various alternative technologies and methods can be used either (a) 

to provide a better partial solution to the PCB problem; or (b) in conjunction with each other to 

provide a more complete solution.” 

  

Ultimately, we ask that the permit reflect this same thinking, and the City of Spokane fully Implement 

AKART under this permit.   Build a set of tasks that are on schedules (with deadlines), and have benchmarks 

towards the outcome of PCB removal.  This permit should require, under schedule, and reporting that is 

transparent and publicly available, the research and development of pollutant removal “treatment trains” 

that would lead to removing PCBs and other toxic material all along the pathway to the River.  These  

Additionally, Ecology or WDOE should require the municipal dischargers to fully implement the technology 

that will result in the greatest achievable pollutant reduction.  

 

Comments on Kaiser Aluminum LLC, Permit Number WA0024473 

 

➢ Effluent Limit at 001 and the use of AKART 

(For above-mentioned reasons) We support WDOE placing numeric effluent limits (170 pg/L) for PCBs at 

the end of 001 outfall (to the Spokane River) at the Kaiser facility.  On page 44 or the Fact Sheet for the 

draft Kaiser permit there is the statement, “Ecology has determined that the discharge has a reasonable 

potential to contribute to excursions above the water quality standards for PCBs. This determination is 

based on the presence of PCBs in the effluent and the 303(d) listing for PCBs in fish tissue in the Spokane 

River at the point of discharge.”   According to the Fact Sheet on page 14, the Kaiser Aluminum Plant 

discharges (approximately) over 4000 picograms/L per day on average to the Spokane River from its 

outfall pipe (001) and issues a maximum daily discharge of (approximately) over 14,000 picograms/L.  As 

noted above, and in these comments for the record, this discharge of PCBs has a reasonable potential to 

cause a violation of water quality criteria for Total PCBs.  In fact, we believe it will cause a violation of the 

Water Quality Criteria as well as the Human Health Criteria. 

Since PCBs are toxic pollutants under the Clean Water Act. See 40 C.F.R. § 401.15. The regulations set 

out at 40 C.F.R. § 125.3 describe the technology standard that applies to private industrial dischargers of 

PCBs like Kaiser Aluminum and Inland Empire. As discussed above, that technology standard is “Best 

Available Technology” or “BAT.” 40 C.F.R. § 125.3(a)(2)(iii). Yet, neither Kaiser does not appear to be 

complying with the BAT requirement.   The Walnut shell and Castor oil filtration system is over 20 years 

old and is now updated.   WDOE must include enforceable permit limits that are commensurate with 

AKART.  This permit should require that Kaiser initiate construction of AKART to upgrade to up to date 

removal that will provide the most effective protection of the standards that are in place.  Further, there 

should be concrete actions and a schedule for arriving at AKART. Perhaps this is the removal of waste or 

perhaps this is a method to destroy PCBs. 

 

➢ E Coli water quality standards: 



 

This permit should require Kaiser to attain the primary contact WQS in this permit cycle. 

 

➢ Use test 1668c for compliance monitoring at outfall 001: 

 

Please require Kaiser Aluminum to assist in the effort to petition EPA to use method 1668c to monitor 

PCBs in the outfall 001 for compliance under the CWA. 

 

Require Kaiser to monitor PCBs at several points in the receiving waters, the Spokane River, to include 

the outfall mixing zone, and several low-velocity points in the Spokane River well below the outfall 

(Upriver Dam pool).  PCBs are hydrophobic and will travel great distances in a waterbody before 

accumulating in organic bodies or in sediments or depositional environments that have higher levels of 

carbon.  Therefore, a test simply at the end of the outfall or the end of the discharge river pool, is not 

capturing the actual impact on our River or the uses. 

 

➢ Mixing Zones: 

 

Mixing Zones should not be allowed for any bioaccumulative toxics such as PCBs or other topics and 

heavy metals that simply travel down the river and accumulate in the ecosystem and/or sediments. 

 

 

➢ Reject or deny all applications discharger and/or waterbody variances for PCBs: 

 

We strongly recommend that variances are not used to downgrade the designated uses in the Spokane 

River and allow for the discharge of bioaccumulative toxic such as PCBs, PFAS, or PBDEs.  Discharger or 

water body variances for bioaccumulative toxins in a system wherein polluters continue to discharge 

these same pollutants is illegal and unethical.  They would amount to a violation of the spirit and 

intentions of the CWA and frustrate the goals and outcomes envisioned by the original architects of the 

CWA. 

 

Please refer to the document assembled in 2020 by Gonzaga Law School and included in this submission 

- this was originally a part of the SEPA (unofficial comment period) on the 5 applications for PCB 

variances in the Spokane River. 11 

 

➢ Cut the SRRTTF requirement: 

 

                                                
11 Washington Department of Ecology’s Preliminary Proposed Rulemaking for PCB Variances on the Spokane 

River—Issues Arising Under the State Environmental Policy Act and Clean Water Act 
 
 



Omit the requirement to take part in the Spokane River Regional Toxics Task Force.  The SRRTTF should 

be dissolved.   

 

➢ NPDES Permit must have automatic and specific re-opener clauses 

 

The permit must contain a reopener clause that initiates the reopening of the NPDES permit to: 

• Conform to the federal or State promulgation of a new Human Health Criteria and Water 

Quality Standard for any number of parameters to include PCBs. 

• To the development of a new Total Maximum Daily Load for PCBs and its attendant new 

Waste Load Allocation for PCB pollution. 

• The federal or State promulgation of a new Aquatic Life Criteria for toxics and other 

chemicals. 

 

➢ Please add PFAS to the list of Persistent Bioaccumulative Toxins (PBT) and require monitoring 

and reporting to the public: 

 

Please add PFAS to the bioaccumulative toxics that Kaiser is monitoring for both in influent, effluent and 

receiving waters. 

 

➢ Require Kaiser to monitor receiving waters temperatures and comply with water quality-

based effluent limits for temperature: 

 

In the Fact Sheet on Page 31, it states that “Ecology does not have sufficient information on the 

temperature of the receiving water near the outfall to determine compliance with water quality criteria 

for temperature.”  We ask that the permit Require Kaiser to monitor receiving waters temperatures and 

comply with water quality-based effluent limits for temperature. 

 

➢ Bubble Permit: 

We feel that it is inappropriate to initiate a discussion around a water quality trade that involves two 

NPDES Permits wherein only one is open for comment and for review while the other has not been 

made available for review.  We do not understand the pollution loading from Inland Empire Paper 

(Kaiser’s trading partner).  It would be appropriate to have both permits open for discussion in draft 

form simultaneously to seriously evaluate the merits of this proposal.   

Additionally, we have reservations about this draft Water Quality Trading scheme in that we are not 

clear as to who is liable should a permit exceedance occur.  Beyond pollution exceedances, other 

liabilities or other questions of responsibility are also left open.  

We recommend against the “bubble permit” feature inside the Kaiser draft permit. 

 

➢ We appreciate this aspect of the draft NPDES Permit: 

 



“A. Permit modifications. Ecology may modify this permit to impose numerical limits, if necessary to 

comply with water quality standards for surface waters, with sediment quality standards, or with water 

quality standards for groundwaters, after obtaining new information from sources such as inspections, 

effluent monitoring, outfall studies, and effluent mixing studies. Ecology may also modify this permit to 

comply with new or amended state or federal regulations.” Page 57 of the Fact Sheet. 

 

Thanks very much for the opportunity to comment and we look forward to your responses to our 

comments. 

 

Respectfully,  

 

 

 

Jerry White, JR.  

Spokane Riverkeeper 

 

Dr. Kathleen Dixon 

Chair, Spokane River Team 

Upper Columbia River Group - Sierra Club 
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TO: Gonzaga Environmental Law Clinic 
 Rick Eichstaedt, Director 
 
FR: Bricklin & Newman, LLP 
 Bryan Telegin, WSBA No. 46686 
 Zachary Griefen, WSBA No. 48608 
  
DT: July 22, 2020 
 
RE: Washington Department of Ecology’s Preliminary Proposed Rulemaking for PCB 
 Variances on the Spokane River—Issues Arising Under the State Environmental  Policy 
 Act and Clean Water Act 
              
 

I. INTRODUCTION AND SUMMARY OF CONCLUSIONS 
 

The Gonzaga Environmental Law Clinic has asked our firm to evaluate the legality of the 
Washington Department of Ecology’s preliminary proposed rulemaking for PCB variances on the 
Spokane River. Specifically, you have asked us to assess the legality of the proposal under the 
federal Clean Water Act, 33 U.S.C. § 1251 et seq. You have also asked us to assess the adequacy 
of Ecology’s Preliminary Draft Environmental Impact Statement (herein, “Preliminary DEIS”) 
under Washington’s State Environmental Policy Act (“SEPA”), Chapter 43.21C RCW.  

We discuss these issues below, beginning with SEPA. The various rulemaking documents 
discussed in this memo, such as Ecology’s Preliminary DEIS and Technical Support Document 
(“TSD”), are available on Ecology’s rulemaking website at https://ecology.wa.gov/Regulations-
Permits/Laws-rules-rulemaking/Rulemaking/WAC173-201A-variances. 

With respect to SEPA, this memo concludes that the Preliminary DEIS: 

(1) Fails to properly define the “no-action” alternative; 

(2) Fails to consider a reasonable range of alternatives; 

(3) Fails to explain Ecology’s rejection of other, non-variance alternatives; and 

(4) Fails to use the proper framework for assessing the environmental impacts of the 
 proposed variances.  

With respect to the Clean Water Act, this memo concludes the proposed variances: 

 (1)  May violate the Clean Water Act’s prohibition on the removal or downgrading of  
  existing uses;  
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 (2) Fail to explain why PCB levels in the Spokane River “cannot be remedied,” as  
  required for a variance.  

 (3) Fail to require Inland Empire and Kaiser Aluminum to implement Best    
  Available Technology as a necessary prerequisite;  

  (4) Are based on incomplete data and analysis by Inland and Kaiser; and  

 (5) Fail to explain why the municipal dischargers covered by the variances (Liberty  
  Lake, Spokane County, and the City of Spokane) cannot do a better job of   
  removing PCBs from their effluent.  

II. SEPA ISSUES 
 

 A. Overview of SEPA 
 
SEPA represents Washington’s State’s policy regarding the environmental impacts of government 
decisions, and the mandate that government actors timely and thoroughly consider those impacts 
in the decision-making process. See, e.g., Stempel v. Dept. of Water Resources, 82 Wn.2d 109, 
118, 508 P.2d 166 (1973) (describing purposes of SEPA); ASARCO, Inc. v. Air Quality Coalition, 
92 Wn.2d 685, 707, 601 P.2d 501 (1979) (same). In essence, SEPA is an environmental full-
disclosure law. Norway Hill Pres. & Prot. Ass’n v. King County Council, 87 Wn.2d 267, 272, 552 
P.2d 674 (1976). It requires state agencies other government bodies to assess potential impacts of 
their decisions up front, and if those impacts might be significant, to undertake a thorough 
environmental study known as an Environmental Impact Statement (“EIS”), where those impacts 
must be analyzed and disclosed, and where alternatives and mitigation measures must be 
considered. See generally RCW 43.21C.030; WAC 197-11-400 to -440 (discussing contents of 
EIS). By requiring government actors to evaluate environmental impacts and alternatives up front, 
SEPA aims to ensure that environmental consequences are adequately evaluated, disclosed, and 
considered during the decision-making process. In this way, SEPA represents “an attempt by the 
people to shape their future environment by deliberation, not default.” Stempel, supra,82 Wn.2d 
at 118. 

The Department of Ecology’s SEPA regulations emphasize that “[a]n EIS shall provide impartial 
discussion of significant environmental impacts and shall inform decisionmakers and the public of 
reasonable alternatives, including mitigation measures, that would avoid or minimize adverse 
impacts or enhance environmental quality.” WAC 1970-11-400(2). An EIS must “provide a 
reasonably thorough discussion of the significant aspects of the probable environmental 
consequences of the proposed action.” Weyerhaeuser v. Pierce County, 124 Wn.2d 26, 37, 873 
P.2d 498 (1994). A decision made based upon inadequate environmental analyses is unlawful. 
Leschi Imp. Council v. Wash. State Highway Comm’n, 84 Wn.2d 271, 284-85, 525 P.2d 774 
(1974).  

SEPA, like its federal counterpart (NEPA), requires agencies to take a “hard look” at 
environmental issues. PUD No. 1 of Clark County v. PCHB, 137 Wn. App. 150, 158, 151 P.3d 
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1067 (2007) (citing National Audubon Society v. Department of Navy, 422 F.3d 174, 184 (4th Cir. 
2005)). SEPA does not require every single environmental effect to be considered, but an EIS 
“must include a reasonably through discussion of the significant aspects of the probable 
environmental consequences of the agency’s decision.” City of Des Moines v. Puget Sound 
Regional Council, 98 Wn. App. 23, 35, 988 P.2d 27 (1999). See also Weyerhaeuser v. Pierce 
County, 124 Wn.2d 26, 37, 873 P.2d 498 (1994); Gebbers v. Okanogan County PUD, 144 Wn. 
App. 371, 379, 183 P.3d 324 (2008). What is “reasonably thorough” is, of course, a function of 
the nature of the decision at hand. SEPA requires “a level of detail commensurate with the 
importance of the environmental impacts and the plausibility of alternatives.” Klickitat County 
Citizens Against Imported Waste v. Klickitat County, 122 Wn.2d 619, 641, 860 P.2d 390 (1993).  

The “heart” of an EIS is its discussion of alternatives to the proposed action. Oregon Natural 
Desert Ass’n v. Bureau of Land Management, 531 F.3d 1114, 1121 (9th Cir. 2008) (quoting 40 
C.F.R. § 1502.14). SEPA itself requires every EIS to contain a “detailed statement” regarding 
“alternatives to the proposed action.” RCW 43.21C.030(c)(iii). “The required discussion of 
alternatives to a proposed project is of major importance, because it provides a basis for a reasoned 
decision among alternatives having differing environmental impacts.” Weyerhaeuser, supra, 124 
Wn.2d at 38. “Pursuant to WAC 197-11-440(5)(b), the reasonable alternatives which must be 
considered are those which could ‘feasibly attain or approximate a proposal’s objectives, but at a 
lower environmental cost or decreased level of environmental degradation.” Id. (quoting WAC 
197-11-440(5)(b). The EIS must also inform decision makers of the impacts that would be 
associated with alternative levels of development. The EIS must “devote sufficiently detailed 
analysis to each reasonable alternative to permit a comparative evaluation of the alternatives 
including the proposed action.” WAC 197-11-440(5)(c)(v). Finally, “[t]he ‘no-action’ alternative 
shall be evaluated and compared to other alternatives.” WAC 197-11-440(5)(b)(ii).  

Ultimately, the EIS “must indicate that the agency has taken a searching, realistic look at the 
potential hazards and, with reasoned thought and analysis, candidly and methodically addressed 
those concerns.” Conservation Nw. v. Okanogan County, 2016 WL 3453666, *31 (June 16, 2016) 
(quoting Found. on Econ. Trends v. Weinberger, 610 F. Supp. 829, 841 (D.D.C. 1985)). “‘SEPA 
seeks to ensure that environmental impacts are considered and that decisions to proceed, even 
those completed with knowledge of likely adverse environmental impacts, are ‘rational and well 
documented.’” Columbia Riverkeeper v. Port of Vancouver, USA, 188 Wn.2d 80, 92, 392 P.3d 
1025 (2017) (quoting 24 Wash. Practice: Environmental Law and Practice § 17.1, at 192). 

 B. Ecology’s Preliminary Draft Environmental Impact Statement 

In this case, Ecology’s Preliminary DEIS contains a number of deficiencies under SEPA. 

  1. Failure to Properly Define the “No-Action” Alternative.  

First, Preliminary DEIS fails to properly define the “no-action” alternative—i.e., the alternative of 
not granting any variances requested by the five dischargers discussed in Ecology’s proposed 
rulemaking. Below, we refer to these dischargers—Liberty Lake Sewer and Water District, Kaiser 
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Aluminum, Inland Empire Paper Company, Spokane County Regional Water Reclamation 
Facility, and the City of Spokane—as the “covered facilities.”  

In essence, the Preliminary DEIS defines the no-action alternative as simply re-issuing the covered 
facilities’ NPDES permits under the federal Clean Water Act, with an effectively unenforceable 
requirement to meet the state’s current PCB water quality criterion of 7 ppq.1 See Preliminary 
DEIS at 9. We say “unenforceable” because, as Ecology explains, compliance with such a permit 
limitation would be evaluated using EPA’s “Method 608.3,” which “only measures down to 
50,000 ppq.” Id. In other words, while the permits themselves would require the covered facilities 
to meet the 7 ppq PCB limit, the facilities would effectively be allowed to discharge up to 50,000 
ppq due to Ecology’s view that reliably testing for lower PCB concentrations is not feasible.  

However, Ecology’s assessment of this issue mis-states the law. While it may be true that Method 
608.3 would need to be used to evaluate compliance with any re-issued NPDES permits, it does 
not follow that the permits must be issued in the first place. The Clean Water Act generally forbids 
the issuance of any NPDES permit that would cause or contribute to a violation of water quality 
standards. See, e.g., 40 C.F.R. § 122.4(d) (“No permit may be issued: . . . When the imposition of 
conditions cannot ensure compliance with the applicable water quality requirements of all affected 
States[.]”); RCW 90.48.520 (“In no event shall the discharge of toxicants be allowed that would 
violate any water quality standard, including toxicant standards . . . .”).  In this case, Ecology has 
admitted that the covered facilities cannot meet the state’s PCB criterion of 7 ppq. See, e.g., TSD 
at 22 (opining that “[t]reatment technology that would reduce PCBs in the Spokane River to levels 
that achieve the human health criterion necessary to protect for the fish harvest and water supply 
uses in the river is not presently available.”). Thus, a true “no-action” alternative would not be to 
re-issue NPDES permits that Ecology knows will violate water quality standards. Rather, the no-
action alternative would be to allow the covered facilities’ current NPDES permits to expire, 
without renewal. 

In making this criticism of the Preliminary DEIS, we are fully aware of the Washington Supreme 
Court’s recent decision in Puget Soundkeeper Alliance v. State, Dep’t of Ecology, 191 Wn.2d 631, 
424 P.3d 1173 (2018). In that case, the Supreme Court approved of Ecology’s issuance of an 
NPDES requiring use of Method 608.3 to test for compliance with Washington’s 7 ppq PCB 
standard, notwithstanding that Method 608.3 has a much higher quantitation limit. However, 
notwithstanding its holding on the validity of Method 608.3, the Court also noted that compliance 
testing is only one method for ensuring compliance with applicable water quality standards as 
required by 40 C.F.R. 122.4. Instead, “[r]requiring the permittee to implement specific water 
treatment practices that are designed to reach the required PCB cap is, as logic would dictate, a 
more effective method of preventing unlawful discharges before they can occur than simply to 
monitor a release of harmful chemicals that has already occurred.” Puget Soundkeeper, 191 Wn.2d 
at 641 (emphasis in original). Here, where Ecology has admitted that no “specific water treatment 

 
1 “NPDES” stands for National Pollutant Discharge Elimination System, which in turn refers to the federal 
permitting program under Section 402 of the Clean Water Act, 33 U.S.C. § 1342. We discuss the regulatory 
elements and requirements of NPDES permits in Section II below.   
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practices” exist that would ensure compliance with applicable standards, any re-issued NPDES 
would be unlawful.  

  2. Failure to Include a Reasonable Range of Alternatives 

Second, the Preliminary Draft EIS fails to include a discussion of a reasonable range of 
alternatives, in addition to the no-action alternative. In general, the Preliminary DEIS describes 
the choice of alternatives as being effectively binary in nature—either Ecology denies the 
variances, and re-issues the NPDES permits which will admittedly not meet applicable water 
quality standards; or, alternatively, Ecology can grant the variance requests and issue the specific 
variances described the agency’s draft rulemaking. See Preliminary DEIS at 10 (description of 
Alternative 2, “Issue Individual Discharger Variances”). However, this binary approach fails to 
address many issues relevant to determining a reasonable range of alternatives.  

For example, preliminary DEIS and proposed rulemaking would establish the variances for 20 
years (or 10 years in the case of Kaiser Aluminum). This is an exceedingly long time, and the 
Preliminary DEIS fails to analyze any alternatives to the proposed duration of the variances.  

Also, the proposed “pollution minimization plans” or “PMPs” associated with the proposed 
variances contain many terms and conditions aimed at ensuring that the covered facilities make 
reasonable progress toward eventually meeting Washington’s 7 ppq PCB water quality criterion. 
However, the Preliminary DEIS is entirely silent on whether alternative measures exist  that could 
be incorporated into the PMPs, or if the current terms of the PMPs could be clarified or 
strengthened to better ensure eventual compliance with the PCB criterion.                                        
 
For example, each of the PMPs require the permit holder to “[s]ubmit a proposed schedule for 
performing and completing PMP actions.” Why could this schedule not be developed now, as part 
of the rulemaking itself? Relatedly, several of the PMPs require the covered facilities to do such 
things as “[e]valuate infiltration and inflow (I/I) to collection systems,” to “[i]mplement measures 
to optimize operation and maintenance and to reduce PCBs discharged in final effluent,” to 
“[e]valuate and optimize the solids dewatering and storage processes,” to “[i]ncorporate adaptive 
management to identify and reduce sources of PCBs through active participation in the Spokane 
River regional toxics task force (SRRTTF),” and to “[i]nvestigate Technical, Legal and Policy 
Solutions through the federal Toxics Substance Control Act (TSCA).” See Preliminary Draft Rule 
Language at 13–20. Many similar provisions are included in the PMPs. See id. For all of them, the 
Preliminary DEIS fails to discuss whether (a) specific timelines and milestones can be established 
for the various PMP elements, to ensure they are completed or acted upon on a timely basis, and 
(b) whether the details of any of these elements can be clarified and delineated up front, before the 
variances are granted.2 

 
2 The proposed variance rule does note that more information about the PMPs may be found in “Ecology 
Publication 20-10-020.” However, the proposed variances do not identify what this document is. Nor were 
we able to find it online. Regardless, if there are any additional details relating to the PMPs that Ecology 
proposes to treat as binding, they should be identified and disclosed in the draft rule language, so that the 
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In general, an EIS for a “nonproject action” must discuss impacts and alternatives “in [a] level of 
detail appropriate to the scope of the nonproject proposal and to the level of planning for the 
proposal.” WAC 197-11-442(2). Here, where a core element of the proposal is to draft PMPs to 
move the covered facilities toward eventual compliance with the PCB criterion, it is unclear why 
Ecology cannot provide more specificity about what will actually be required, or when the various 
PMP components will actually be completed. In this way, the Preliminary DEIS does not contain 
an adequate discussion of a reasonable range of alternatives.  

At the very least, Ecology should explain why it believes no greater detail can be provided at this 
time regarding the specifics of each PMP component. Ecology should also explain why none of 
the steps can be performed now, or why no milestones can be established now to judge the 
reasonableness of progress made by the covered facilities over the terms of the variances.  

  3. Failure to Explain Rejection of Other Non-Variance Alternatives— 
   TMDL and Compliance Schedule.  

At pages 8 to 9 of the Preliminary DEIS, Ecology rejects two alternatives suggested during the 
DEIS scoping phase—the first is to address PCBs in the Spokane River through a TMDL, the 
second is to issue compliance schedules to the covered facilities rather than variances. The 
Preliminary DEIS rejects the TMDL alternative because TMDLs are “not self-implementing and 
therefore would not meet the objective of issuing the NPDES permits by fall 2021.” The 
Preliminary DEIS rejects the compliance schedule option because “[a] compliance schedule can 
only be used when it is shown that a discharger can meet effluent limits at the end of the compliance 
schedule period,” whereas here, “it was clear [to Ecology] that all dischargers could not meet the 
final end of pipe effluent limit of 7 ppq within the timeframe of a compliance schedule due to 
technology limitations . . . .” Preliminary DEIS at 9.  

Regarding Ecology’s rejection of the TMDL alternative, we agree that TMDLs are “not self-
implementing.” In general, a TMDL sets a pollution budget for the affected waterbody, and then 
distributes that budget among various point and nonpoint sources of pollution. See generally 33 
U.S.C. § 1313(d); 40 C.F.R. § 130.7. Once the pollution budget is established, however, the TMDL 
does not technically force Ecology or any other state, municipal, or private actors to implement 
the pollution budget as it applies to nonpoint sources of pollution. However, TMDLs are required 
under the federal Clean Water Act. They can provide important information for determining how 
to reduce harmful sources of pollution, and where such work is best focused. It is unclear in this 
case why the covered facilities cannot or should not be required to fund the creation of a PCB 
TMDL to help aid future pollution reduction work in the Spokane River area, as a required element 
of the variance. Such a requirement would clearly be of the same spirit as many other requirements 
of the proposed PMPs, such as working with Spokane River Regional Toxics Task Force to find 
and reduce PCBs in the Spokane River.  

 
public can meaningfully comment and the covered facilities may be held accountable to them as such.  
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In short, while the Preliminary DEIS rejects the creation of a TMDL as a stand-alone alternative 
to the proposed variances, it does not consider requiring a TMDL as a required component of the 
proposed variances. 

As for the Preliminary DEIS’s rejection of the compliance schedule alternative, it is unclear why 
Ecology’s Ecology’s stated rationale would not also require denial of the proposed variances. It is 
true, as Ecology observes in the Preliminary DEIS, that a compliance schedule cannot be granted 
unless there is some guarantee that the facility will be capable of complying with applicable water 
quality standards at the end of the schedule. See WAC 1730-201A-510(4)(b) (“Schedules of 
compliance shall be developed to ensure final compliance with all water quality-based effluent 
limits and the water quality standards as soon as possible.”). But the same rule also applies to 
variances. See WAC 173-201A-420(5)(a) (“A variance is a time-limited designated use and 
criterion. . . . Each variance will be granted for the minimum time estimated to meet the underlying 
standard(s) or, if  during the period of the variance it is determined that a designated use cannot 
be attained, then a use attainability analysis . . . will be initiated.”) (emphasis added).  

Ultimately, if it is true that the covered facilities cannot be expected to come into compliance with 
Washington’s PCB criterion over any reasonable period of time, then not only should the 
compliance schedule alternative be rejected, so should the variance alternative. The Preliminary 
DEIS fails to explain why one of these alternatives is available, but not the other, when both require 
assurances that water quality standards will ultimately be achieved.  

  4. Failure to Consider Environmental Impacts of the Alternatives 

Finally, throughout the Preliminary DEIS, the variance alternative is presented as having no 
adverse environmental impacts whatsoever, and as having only positive environmental impacts. 
In large part, this appears to be due to Ecology’s artificial juxtaposition between what the 
Preliminary DEIS defines as the “no-action” alternative (i.e., issuing new NPDES permits that fail 
to achieve water quality standards) and the preferred alternative (approving the variances). Viewed 
through the lens of that juxtaposition, the Preliminary DEIS argues that granting the variances will 
be environmentally beneficial in comparison to simply reissuing the permits without variances.  

But as discussed above, this juxtaposition is false—a true “no action” alternative would be to allow 
the covered facilities’ NPDES permits to lapse without renewal, thus ending the discharges 
altogether. Compared to that alternative, allowing the covered facilities to continue to discharge 
may indeed have adverse impacts, since allowing any continuing discharge of PCBs is no doubt 
more harmful than completely eliminating those discharges.  

The Preliminary DEIS should be revised so that it compares (a) the environmental impacts of 
issuing the variances with (b) the environmental impacts of ending the discharges because the 
covered facilities cannot comply with applicable standards. We cannot say at this time what the 
results of such an analysis would be. But comparing the proposed variances to a false no-action 
alternative does not constitute the type of “hard look” mandated by SEPA.  
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III. CLEAN WATER ACT ISSUES  
 

A. Overview of the Clean Water Act 

The objective of the Clean Water Act is ‘‘to restore and maintain the chemical, physical, and 
biological integrity of the Nation’s waters,’’ and to achieve ‘‘wherever attainable, an interim goal 
of water quality which provides for the protection and propagation of fish, shellfish, and wildlife 
and provides for recreation in and on the water.’’ 33 U.S.C. § 1251(a) and (a)(2). To these ends, 
the Act makes it unlawful for any person to discharge any pollutant to any river, lake, or similar 
surface waterbody unless the discharge is authorized under, and compliant with, an NPDES permit 
issued under Section 402 of the Act, 33 U.S.C. § 1342. Such permits are the Act’s primary tool for 
regulating and reducing the discharge of harmful pollutants from “point sources” such as industrial 
and commercial facilities such as Kaiser Aluminum and Inland Empire Paper Company), and 
publicly owned treatment works such as Liberty Lake, the Spokane County Regional Water 
Reclamation Facility, and the City of Spokane.   

NPDES permits, in turn, have two essential components—technology-based effluent limitations 
(also known as “TBELs”), and water-quality based effluent limitations (also known as 
“WQBELs”). In essence, the former (TBELs) require the permittee to install and comply with 
increasingly stringent water treatment technology so that the level of pollution reduction keeps 
pace with advances in technological capacity. In this way, TBELs are supposed become stricter 
and stricter over time, as new pollution reduction technology becomes available.3 For example, for 
toxic pollutants like PCBs discharged from private facilities, these TBELs generally must require 
the permittee to comply with a standard known as “Best Available Technology” or “BAT.” As one 
court has explained, BAT is “‘the CWA’s most stringent standard’ for setting discharge limits for 
existing sources.” Sw. Elec. Power Co. v. United States Envtl. Prot. Agency, 920 F.3d 999, 1016 
(5th Cir. 2019) (citing 33 U.S.C. §§ 1311(b)(2), 1314(b)(2). BAT essentially requires each facility 
to install the water treatment technology used by the “single best-performing plant in [its] 
industrial field,” which acts as “a beacon to show what is possible.” Id. at 1018. BAT is literally a 
“best of the best” standard, reflecting the great harm that can be done by discharges of toxic 
pollutants to surface waters of the United States.    

WQBELs, in contrast, represent any additional permit limits over and above technology-based 
permit limits that are needed to comply with state-adopted (and EPA-approved) water quality 
standards. In general, water quality standards consist of “designated uses,” which set out, for each 
waterbody, the environmental objectives that the state seeks to achieve (i.e., maintaining water 
quality suitable for swimming or fishing); water quality criteria, the purpose of which is to define 
minimum water quality conditions necessary to protect the designate use; and an antidegradation 

 
3 See, e.g., Nat. Res. Def. Council, Inc. v. U.S. E.P.A., 822 F.2d 104, 123 (D.C. Cir. 1987) (observing, “the 
most salient characteristic of [the CWA], articulated time and again by its architects and embedded in the 
statutory language, is that it is technology-forcing”). 
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policy, the purpose of which is to provide a framework for maintaining and protecting water quality 
that has already been achieved. See 40 C.F.R. 131.3(b, e, h). For example, the topic of this memo 
concerns Washington’s PCB criterion of 7 ppq, the purpose of which is to protect the designated 
use of human fish consumption in the Spokane River. 

The Clean Water Act generally requires all polluting discharges to comply with these basic 
requirements, and forbids any discharge that would violate state water quality standards. See, e.g., 
33 U.S.C. § 1342(b)(1)(C) (requiring, “[n]ot later than July 1, 1977, any more stringent [permit] 
limitation . . . to implement any applicable water quality standard established pursuant to this 
chapter.”). However, the Act also contains limited mechanisms for allowing a discharger to avoid 
compliance with these requirements on a time-limited, temporary basis.  

One such mechanism is a variance, which is defined under the Clean Water Act as “a time-limited 
designated use and criterion for a specific pollutant(s) or water quality parameter(s) that reflect the 
highest attainable condition during the term of the WQS variance.” 40 C.F.R. § 131.3(o). In 
essence, a variance is a temporary change to a state’s water quality standards, the purpose of which 
is to allow a particular permittee to continue discharging, notwithstanding that the discharge 
violates applicable standards. The ultimate purpose of a variance is to give the permittee time to 
come into compliance, not simply to excuse non-compliance with water quality standards in 
perpetuity. For this reason, Washington’s own regulations make clear that a variance should only 
be granted “for the minimum time estimated to meet the underlying standard(s).” WAC 173-201A-
420(5)(a). There must be credible estimate that, at the end of the variance period, the permittee 
will be capable of complying with applicable water quality standards.  

In this case, the variances proposed by Ecology would effectively allow the five covered facilities 
to continue discharging PCBs to the Spokane River, in violation of the state’s 7 ppq criterion for 
human fish consumption. The variances have essentially two components. First, the variances 
would replace state’s “fish harvesting” and “water supply” designated uses for the Spokane River 
(intended to protect human fish consumption) with new designated uses called “limited fish 
harvest” and “limited water supply.” In other words, in order to allow the covered facilities to 
continue discharging, these designated uses will be downgraded for the next 20 years (the term of 
the variances), supporting only “limited” consumption and water supply from the Spokane River 
over that period of time.  

Second, the variances establish a framework for each covered facility to make steps toward 
ultimate compliance with the 7 ppq PCB criterion over the next 20 years. These steps are discussed 
in the Pollution Minimization Plans (or PMPs) referenced above. In part, the PMPs require each 
facility covered by the proposed variances to study possible new technologies during the variance 
period, and to evaluate their effectiveness at removing PCBs. If more effective technologies are 
found, the variances would allow Ecology to require their ultimate installation and use.  

Below, we identify several potential problems with the proposed variances under the Clean Water 
Act. 
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 B. Failure to Evaluate Whether the “Fish Harvest” and “Water Supply”    
  Designated Uses Are Also Existing Uses  

First, Ecology fails to discuss whether the designated uses of full fish harvesting and water supply, 
currently designated for the Spokane River, are also “existing uses” as that term is used in the 
Clean Water Act. In general, an existing use is one that was “actually attained in the water body 
on or after November 28, 1975, whether or not they are included in the water quality standards.” 
40 C.F.R. 131.3(e). In turn, this definition refers the date of EPA’s first adopted regulations under 
the Clean Water Act, in which EPA established that “no further water quality degradation which 
would interfere with or become injurious to existing instream water uses is allowable.” See 40 
C.F.R. § 130.17(e)(1) (1978); 40 Fed. Reg. 55336 (Nov. 28, 1975). The upshot of this definition 
the Clean Water forbids the removal or downgrading of any designated use that is also an existing 
use under the Act. See 40 C.F.R. § 131.10(h) (“States may not remove designated uses if . . . [t]hey 
are existing uses, as defined in § 131.3, unless a use requiring more stringent criteria is added.”); 
40 C.F.R. § 131.12(a)(1) (“Existing instream water uses and the level of water quality necessary 
to protect the existing uses shall be maintained and protected.”).4 The idea is that beginning on 
November 28, 1975, water quality would only improve, and any uses existing on that date would 
be maintained.  

In this case, Ecology proposes to downgrade the Spokane River’s fish harvest and water supply 
uses on the basis of 40 C.F.R. § 131.10(g), which enumerates a series of factors that may be used 
for the removal of designated uses. In particular, Ecology proposes to downgrade the use on the 
basis of 40 C.F.R. § 131.10(g)(6), which allows a designated use to be downgraded when it 
“[h]uman caused conditions or sources of pollution prevent the attainment of the use and cannot 
be remedied or would cause more environmental damage to correct than to leave in place.” 
However, the preamble to that factor makes clear that it cannot be used to downgrade a designated 
use that is also an existing use. See 40 C.F.R. §131.10(g) (states may only “remove a use that is 
not an existing use” based on factors) (emphasis added).  

Applied here, the Spokane River has undoubtedly been used (to some degree or other) for fish 
harvesting and water supply since before November 28, 1975. Yet, the various documents 
supporting Ecology’s proposed variances provide no assessment of whether the current designated 
uses (full fish harvesting and full water supply) are also existing uses under the Act. Ecology 
should evaluate this issue and, if it is determined that the current designated uses are also existing 
uses, then Ecology’s current proposal to downgrade the uses is illegal.  

 C. Failure to Demonstrate that PCB Levels in the Spokane River “Cannot be  
  Remedied” 

Even if Ecology could remove or downgrade the current fish harvesting and water supply 
designated uses, it has not shown that PCB levels in the Spokane River cannot be remedied by 

 
4 This concept is also expressed in Washington’s Tier I Antidegradation rules, which apply to the Spokane 
River. See WAC 173-201A 310(1) (providing that “[e]xisting . . . uses must be maintained and protected”) 
(emphasis added).  
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implementing available technology and nonpoint source controls. As noted above, Ecology’s 
justification for the proposed variances relies on the “use removal” factors at 40 C.F.R. § 
131.10(g). Specifically, Ecology cites 40 C.F.R. §131.10(g)(6), which allows a use to be removed 
or downgraded when “[h]uman caused conditions or sources of pollution prevent the attainment 
of the use and cannot be remedied or would cause more environmental damage to correct than to 
leave in place.” Applying that factor, the TSD discusses several technologies and nonpoint source 
control methods that could be used to reduce PCB levels, but dismisses them as “not feasible” and 
too expensive. On this basis, Ecology asserts that PCB levels in the Spokane River “cannot be 
remedied” within the meaning of 40 C.F.R. §131.10(g)(6).  

But on its face, 40 C.F.R. §131.10(g)(6) does not contain a feasibility component. Other 131.10(g) 
factors do contain such a component.5 But the (g)(6) factor does not. Instead, it asks only whether 
the harmful conditions “cannot be remedied”—an absolute standard.  

Ecology should either assess the validity of the proposed variances under other factors at 40 C.F.R. 
§ 131.10(g)—i.e., factors other than (g)(6)—or it should explain why PCB levels in the Spokane 
River truly cannot be remedied even with the various technologies and nonpoint source control 
methods rejected in the TSD.  

 D. Ecology’s “Variance to the Variance” Approach to Kaiser and Inland Empire  

PCBs are toxic pollutants listed in Table 1 of Committee Print No. 95–30, House Committee on 
Public Works and Transportation, as set out at CWA § 307. That list of toxic pollutants is codified 
at 40 C.F.R. § 401.15 and PCBs are listed as number 54. The regulations set out at 40 C.F.R. 
§ 125.3 describe the technology standard that applies to private industrial dischargers of PCBs like 
Kaiser Aluminum and Inland Empire Paper. As discussed above, that technology standard is “Best 
Available Technology” or “BAT.” 40 C.F.R. § 125.3(a)(2)(iii).  

Currently, neither of the two private facilities addressed by Ecology’s proposed rulemaking are 
complying with the BAT requirement. For example, Kaiser Aluminum is using a filtration system 
based on walnut shells, which it installed 18 years ago in 2002. That system is no longer (if it ever 
was) best available technology and “a beacon to show what is possible.” Kaiser is currently 
exploring two other candidate technologies for removing PCBs from its effluent: ultraviolet 
treatment coupled with advanced oxidation processes (“UV/AOP”) and a membrane bioreactor 
(“MBR”). But as Ecology states in its Technical Support Document, Kaiser “has not yet installed 
the best available pollutant control technologies that provide the greatest pollutant reduction 
achievable.” TSD at 47. In other words, Kaiser is not currently meeting BAT. 

Similarly, Ecology’s Technical Support Document reports that Inland Empire Paper is currently 
testing a new Membrane Pilot System, which may achieve a PCB removal rate of 99%. TSD at 
50, Table 21. However, that system has not been fully implemented and only limited effluent 

 
5 See 40 C.F.R. § 131.10(g)(4) (allowing designated use to be removed or downgraded when “[d]ams, 
diversions or other types of hydrologic modifications preclude the attainment of the use, and it is not 
feasible to restore the water body to its original condition . . . .”) (emphasis added). 
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sampling data from the new system is reported in the TSD. It is possible that Inland’s new 
membrane system will constitute BAT, and based on information provided in the TSD, it appears 
to do a better job of removing PCBs. But like Kaiser, it appears that the Inland facility is not 
currently in compliance with the Act’s Best Available Technology requirement.  

For both Kaiser and Inland, the proposed variances would allow them time to determine how 
upgrade their facilities, and what currently-available technologies they will use to better remove 
PCBs from their discharges to the Spokane River—despite that even those newer technologies 
likely will not meet the state’s 7 ppq PCB criterion. In other words, the variances do not simply 
provide time to figure out how to meet the applicable criterion. Instead, they appear to provide 
time for these facilities to figure out even how to begin making initial steps toward that ultimate 
goal.  

Importantly, this “variance from the variance” approach was recently rejected by the United States 
District Court for the District of Montana. In that case, the court held that a variance cannot be 
used simply to buy a facility time to determine what base-line technology will be used, or what 
initial steps should be taken towards even partial compliance with applicable water quality 
standards. Rather, the variance period must begin with the facility already doing all that is possible 
to achieve applicable water quality standards—also known as the “highest attainable condition” 
under EPA’s variance rules. See 40 CFR § 131.14(b)(1)(ii). Then, if standards still cannot be 
achieved even after those initial steps are taken, a variance may be granted to allow the facility 
time to figure out how ultimately to comply with the standards. As the court held: 

Congress contemplated that attainment of a state's base WQS would 
not always be attainable immediately. The regulations effectuate 
this purpose by allowing dischargers time-limited variances to reach 
base criteria. Montana's Base [water quality standards] constitute the 
base criteria. Defendants acted arbitrarily and capriciously when 
they set forth a seventeen-year timeline after their first triennial 
review merely to meet the relaxed criteria of the Current Variance 
Standard. The CWA does not contemplate the ability of a state to 
adopt a variance from the variance. 

Upper Missouri Waterkeeper v. United States Envtl. Prot. Agency, 377 F. Supp. 3d 1156, 1169–
70  (D. Mont. 2019).  

Under Upper Missouri Waterkeeper, the requirements to implement “best available technology” 
and to attain the “highest attainable condition” are effectively the same standard. Both are 
measured at the present day, not at some later point in time during the variance period. Nor can a 
facility logically achieve the “highest attainable condition” without first complying with the Act’s 
baseline technological requirements, such as BAT. In short, variances are not supposed to give 
polluters time to work toward a highest attainable condition. Rather, they allow a facility a limited 
amount of time to work from that condition to achieve the base water quality standards—here, the 
state’s 7 ppq PCB criterion.   



 
Gonzaga Environmental Law Clinic 
Rick Eichstaedt, Director 
Comments on Proposed PCB Variances for the Spokane River 
Page 13 
 
 
 
The newer technologies cited in Ecology’s TSD appear to be available to Kaiser and Inland now. 
Thus, Ecology should require these facilities to demonstrate, prior to issuing any variance, that 
they have already implemented BAT and that they have already attained the “highest attainable 
condition” within the meaning of EPA’s variance rules. Only after implementation of technology 
meeting those standards should Ecology even consider granting a variance.  

E. Kaiser's and Inland Empire’s Failure to Provide Sufficient Water Quality 
 Data  

In order to obtain a variance, state regulations require the submission of “[s]ufficient water quality 
data and analyses to characterize receiving and discharge water pollutant concentrations.” WAC 
173-201A-420(3)(d). This data is then used by Ecology to determine the facility’s particular 
variance requirements and “highest attainable condition.” But as described below, neither Kaiser 
Aluminum nor Inland Empire has satisfied this requirement.    

Ecology recognizes that Kaiser has not provided sufficient data and analysis in its variance 
application. For example, Ecology states: “In developing Kaiser’s [variance], Ecology considered 
setting a numeric interim effluent condition reflecting the greatest pollutant reduction achievable. 
Setting an effluent loading value or minimum percent removal efficiency through the treatment 
system will depend on a number of variables (reduction of effluent flows and influent loadings, 
and type of treatment system ultimately installed) which Ecology cannot predict with certainty at 
this time.” TSD at 52. But under WAC 173-201A-420(3)(d), data and analysis regarding effluent 
flows, influent loadings, and the type of treatment system installed is the kind of information that 
should ordinarily accompany a complete variance application.  

This lack of information from Kaiser is again shown in Table 23 of the TSD. For example, Note 6 
to Table 23 states that PCB levels in Kaiser’s effluent are “[e]stimated using existing Kaiser 
effluent TSS data,” presumably because Kaiser did not supply data and analysis regarding actual 
PCB levels in its effluent. Similarly, Notes 7–9 to Table 23 further state: “Specific studies would 
be needed on Kaiser’s effluent to verify the feasibility and removal efficiencies of [granular 
activated carbon, powdered activated carbon, and advanced oxidation].” These studies should 
already have been conducted and the data and analysis from them supplied to Ecology with 
Kaiser’s variance application. After Kaiser implements BAT, Ecology should require Kaiser to 
provide sufficient data and analysis of the efficacy of its new treatment system, in order to allow 
Ecology to determine the highest presently achievable condition (post-BAT). Only then should a 
variance be considered.  

In turn, the TSD notes that setting a variance for Inland Empire “presented a challenge due to the 
limited number of samples for percent removal obtained from both the wastewater treatment 
system and membrane systems[.]” TSD at 50. Inland provided only two paired samples, 
notwithstanding that the minimum number required by Ecology is 10. See TSD at 47.  As above 
with Kaiser, the answer to this problem is not to reward Inland with a variance based on incomplete 
information. Instead, the remedy should be to deny the variance until all necessary sampling has 
been completed, and sufficient data has been submitted to Ecology. Instead of refining Inland 
Empire Paper’s variance as its “treatment system comes online and additional data are collected,” 
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TSD at 51, Ecology should require Inland Empire Paper to provide a minimum of ten or more 
paired samples at the outset. 

Until Kaiser Aluminum and Inland Empire install and implement BAT, and provide sufficient data 
and analysis to characterize receiving and discharge water pollutant concentrations as required by 
WAC 173-201A-420(3)(d), any consideration of a variance is premature.  

 F. Failure to Show that the Municipal Dischargers Cannot Do a Better Job of  
  Removing PCBs From Their Effluent 

Last, Ecology has not provided sufficient information to show that the three municipal 
dischargers—Liberty Lake, Spokane County, and the City of Spokane—are taking all feasible 
steps toward meeting the state’s 7 ppq PCB criterion. Such a showing is necessary, since a variance 
must demonstrate that the recipient is achieving the “highest attainable condition” short of full 
compliance with applicable water quality standards. See 40 C.F.R. § 131.14(b)(1)(ii). More 
specifically, the variance must demonstrate that the recipient is currently making “the greatest 
pollution reduction achievable,” and that it is doing so “with the pollutant control technologies 
installed at the time [the variance is granted].” Id. at (b)(1)(ii)(A)(3).  

Addressing this standard, Ecology’s Technical Support Document discusses the current treatment 
technologies currently used at two of the municipal facilities covered by the proposed variances, 
and notes that the City of Spokane has plans to similarly upgrade its facility by 2021. See TSD at 
25–30. These technologies include a “step-feed nitrification/denitrification membrane bioreactor 
that utilizes chemical phosphorus removal” at Spokane County; a “chemical coagulation and 
membrane ultrafiltration system” at Liberty Lake; and “tertiary membranes with microfiltration” 
planned for the City of Spokane. After providing a brief synopsis of each facility, the TSD 
concludes its discussion of these technologies with the following paragraph: 

PCBs are hydrophobic with low water solubility and they generally 
adhere to suspended solids, organic matter, and oils present in 
domestic and industrial wastewater. The municipal wastewater 
treatment facilities are designed to treat or remove both solids and 
organics. This results in PCB removal efficiencies of greater than 
95%. Spokane County and Liberty Lake have installed and operate 
advanced treatment facilities. The City of Spokane is currently 
installing systems that include physical and chemical treatment 
processes, which when combined, provide the greatest pollutant 
reduction available for PCBs. Currently, there are no demonstrated 
technologies implemented at full scale for municipal wastewater 
treatment systems that can achieve the current water quality criteria 
for PCBs (7 ppq).  

TSD at 30.  
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It appears from context that EPA intends the paragraph above to mean that each of these facilities 
is currently making “the greatest pollution reduction achievable,” or will do so in the near future. 
However, with respect to Liberty Lake and Spokane County, that conclusion does not follow from 
the text of the paragraph quoted above. For example, use of an “advanced” system that can remove 
95% of PCBs does necessarily mean they a facility is making “the greatest pollution reduction 
achievable.” Nor is it relevant that no identified technology can meet the 7 ppq PCB standard when 
implemented at full scale. For example, other technologies might represent the “greatest possible 
reduction” even without meeting the criterion (they might just do a better job).  

Later, the TSD includes a discussion of various physical, chemical, biological, and thermal 
technologies for treating PCB-contaminated effluent, concluding that none of them currently 
represents a complete solution to the problem. TSD at 34–35. But even if “no available full-scale 
technology exists to meet the current human health criterion” on its own (TSD at 34),  a “treatment 
train” of several technologies combining physical, chemical, biological, and thermal treatments in 
sequence, for example, could be effective in treating effluent and protecting existing uses and 
public health. This treatment train solution would also confer significant co-benefits for public 
health, because the same technologies that are effective in PCB treatment are effective in removing 
a host of other dangerous chemicals. There is no analysis of this issue in the TSD.     

Finally, the TSD also discusses possible alternative methods of reducing the level of PCB 
discharges from these facilities, such as beneficial reuse and evaporation, but concludes that none 
of these alternatives provide a complete solution, rejecting each of them in turn. See TSD at 39–
45. But it does not appear that Ecology required the municipality’s to assess the effectiveness of 
these alternative actions in combination with technological treatment technologies. For example, 
Ecology rejected evaporation as an available action because of the large “minimum amount of 
area, in acres, required for each of the facilities to be able to remove their entire discharge from 
the river and use evaporative lagoons exclusively for disposal of effluent.” TSD at 45 (emphasis 
supplied). But it does not appear that Ecology analyzed the effectiveness of first using membrane 
filtration to send “clean” effluent to the river, thereby reducing the volume of water that remains 
contaminated with PCBs, and then using evaporation lagoons for that reduced volume of 
contaminated effluent. Similarly, the TSD rejects beneficial reuse as an alternative method of 
reducing PCB discharges, in part, because “it is unlikely that either [Spokane County or the City 
of Spokane] would be able to completely remove their discharges from the Spokane River without 
impairing downstream water rights.” TSD at 41. But the TSD fails to discuss whether beneficial 
reuse could be used in conjunction with other treatment technologies, each on a partial scale, to 
better remove PCBs from the Spokane River.   

Ultimately, lacking from Ecology’s analysis is whether any of the various alternative technologies 
and methods discussed in the TSD can be used either (a) to provide a better partial solution to the 
PCB problem; or (b) can be used in conjunction with each other to provide a more complete 
solution.  







A Note from 
EPA Administrator Michael S. Regan
For far too long, communities across the United 
States have been suffering from exposure to PFAS 
pollution. As the science has continued to develop, 
we know more now than ever about how PFAS 
build up in our bodies over long periods of time, 
and how they can cause adverse health effects that 
can devastate families. As Secretary of the North 
Carolina Department of Environmental Quality, I saw 
this devastation firsthand. For years, the Cape Fear 
River had been contaminated by these persistent 
“forever” chemicals. As I spoke with families and 
concerned citizens, I could feel their suffering and 
frustration with inaction. I knew my job was going to 
be trying and complex. But we were able to begin 
to address this pervasive problem by following the 
science, following the law, and bringing all stake-
holders to the table.

As one of my earliest actions as EPA Administrator, 
I established the EPA Council on PFAS and charged 
it with developing an ambitious plan of action to 
further the science and research, to restrict these 
dangerous chemicals from getting into the envi-
ronment, and to immediately move to remediate 
the problem in communities across the country. 
EPA’s PFAS strategic roadmap is our plan to deliver 
tangible public health benefits to all people who are 
impacted by these chemicals—regardless of their 
zip code or the color of their skin.

Since I’ve been EPA Administrator, I have become 
acutely aware of the invaluable and central role EPA 
has in protecting public health in America. For more 
than 50 years, EPA has implemented and enforced 
laws that protect people from dangerous pollution 
in the air they breathe, the water they drink, and the 
land that forms the foundation of their communities. 
At the same time, my experience in North Carolina 

reinforced that EPA cannot solve these challenges 
alone. We can only make progress if we work in 
close collaboration with Tribes, states, localities, 
and stakeholders to enact solutions that follow 
the science and stand the test of time. To affect 
meaningful change, engagement, transparency, and 
accountability will be critical as we move forward.

This roadmap will not solve our PFAS challenges 
overnight. But it will turn the tide by harnessing the 
collective resources and authority across federal, 
Tribal, state, and local governments to empower 
meaningful action now.

I want to thank the co-chairs of the EPA Council on 
PFAS—Radhika Fox, Assistant Administrator for 
Water, and Deb Szaro, Acting Regional 
Administrator in Region 1—for their leadership in 
guiding the development of this strategy.

Let’s get to work.

Administrator Michael S. Regan

 PFAS Strategic Roadmap: EPA’s Commitments to Action 2021–2024 1



PFAS Council Members
The following policy and technical leaders serve as members of the EPA Council on PFAS. They have been 
instrumental in working with their respective offices to develop the Agency’s strategy. The Council will 
continue to coordinate across all EPA offices and Regions to accelerate progress on PFAS.

Co-Chairs
Radhika Fox, Assistant Administrator for Water

Deb Szaro, Acting Regional Administrator, 
Region 1

Office of the Administrator
John Lucey, Special Assistant to the 
Administrator

Andrea Drinkard, Senior Advisor to the Deputy 
Administrator

Office of Air and Radiation
John Shoaff, Director, Air Policy and Program 
Support

Office of Chemical Safety and Pollution Prevention
Jeffrey Dawson, Science Advisor

Tala Henry, Deputy Director, Pollution Prevention 
and Toxics

Office of Enforcement and Compliance Assurance
Cyndy Mackey, Director, Site Remediation 
Enforcement

Karin Leff, Director, Federal Facilities 
Enforcement

Office of General Counsel
Dawn Messier, Deputy Associate General 
Counsel, Water

Jen Lewis, Deputy Associate General Counsel, 
Solid Waste and Emergency Response

Office of Land and Emergency Management
Dana Stalcup, Deputy Director, Superfund 
Remediation and Technology Innovation

Dawn Banks, Director, Policy Analysis and 
Regulatory Management

Office of Research and Development
Tim Watkins, Acting Director, Center for Public 
Health and Environmental Assessment

Susan Burden, PFAS Executive Lead

Office of Water
Jennifer McLain, Director, Ground Water and 
Drinking Water

Deborah Nagle, Director, Science and 
Technology

Zachary Schafer, Senior Advisor to the Assistant 
Administrator

EPA Regions
John Blevins, Acting Regional Administrator, 
Region 4

Tera Fong, Water Division Director, Region 5
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Introduction
Harmful per- and poly-fluoroalkyl substances (PFAS) 
are an urgent public health and environmental issue 
facing communities across the United States. PFAS 
have been manufactured and used in a variety of 
industries in the United States and around the globe 
since the 1940s, and they are still being used today. 
Because of the duration and breadth of use, PFAS 
can be found in surface water, groundwater, soil, 
and air—from remote rural areas to densely-pop-
ulated urban centers. A growing body of scientific 
evidence shows that exposure at certain levels to 
specific PFAS can adversely impact human health 
and other living things. Despite these concerns, 
PFAS are still used in a wide range of consumer 
products and industrial applications.

Every level of government—federal, Tribal, state, 
and local—needs to exercise increased and sus-
tained leadership to accelerate progress to clean 
up PFAS contamination, prevent new contami-
nation, and make game-changing breakthroughs 
in the scientific understanding of PFAS. The EPA 
Council on PFAS developed this strategic road-
map to lay out EPA’s whole-of-agency approach 
to addressing PFAS. To deliver needed protections 
for the American people, the roadmap sets time-
lines by which the Agency plans to take specific 
actions during the first term of the Biden-Harris 
Administration. The strategic roadmap builds on 
and accelerates implementation of policy actions 
identified in the Agency’s 2019 action plan and 

commits to bolder new policies to safeguard public 
health, protect the environment, and hold polluters 
accountable.

The risks posed by PFAS demand that the Agency 
attack the problem on multiple fronts at the same 
time. EPA must leverage the full range of statutory 
authorities to confront the human health and eco-
logical risks of PFAS. The actions described in this 
document each represent important and meaningful 
steps to safeguard communities from PFAS con-
tamination. Cumulatively, these actions will build 
upon one another and lead to more enduring and 
protective solutions.

EPA’s integrated approach to PFAS is focused on 
three central directives:

• Research. Invest in research, development, and 
innovation to increase understanding of PFAS 
exposures and toxicities, human health and 
ecological effects, and effective interventions 
that incorporate the best available science.

• Restrict. Pursue a comprehensive approach to 
proactively prevent PFAS from entering air, land, 
and water at levels that can adversely impact 
human health and the environment.

• Remediate. Broaden and accelerate the 
cleanup of PFAS contamination to protect 
human health and ecological systems.
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The Agency’s Approach
EPA’s approach is shaped by the 
unique challenges to addressing PFAS 
contamination. EPA cannot solve the 
problem of “forever chemicals” by tackling 
one route of exposure or one use at a 
time. Rather, EPA needs to take a lifecycle 
approach to PFAS in order to make 
meaningful progress. PFAS pollution is not 
a legacy issue—these chemicals remain 
in use in U.S. commerce. As such, EPA 
cannot focus solely on cleaning up the 
downstream impacts of PFAS pollution. 
The Agency needs to also look upstream 
to prevent new PFAS contamination from 
entering air, land, and water and exposing 
communities. As the Agency takes tangible 
actions both upstream and downstream, 
EPA will continue to pursue a rigorous 
scientific agenda to better characterize 
toxicities, understand exposure pathways, 
and identify new methods to avert and 
remediate PFAS pollution. As EPA learns 
more about the family of PFAS chemicals, 
the Agency can do more to protect public 
health and the environment. In all this work, 
EPA will seek to hold polluters accountable 
for the contamination they cause and 
ensure disadvantaged communities 
equitably benefit from solutions.

Consider the 
Lifecycle of PFAS
EPA will account for the full lifecycle of PFAS, 
their unique properties, the ubiquity of their 
uses, and the multiple pathways for exposure.

PFAS are a group of synthetic chemicals that con-
tinue to be released into the environment throughout 
the lifecycle of manufacturing, processing, distribu-
tion in commerce, use, and disposal. Each action in 
this cycle creates environmental contamination and 
human and ecological exposure. Exacerbating this 
challenge is that some PFAS persist in the envi-
ronment. PFAS are synthesized for many different 
uses, ranging from firefighting foams, to coatings for 
clothes and furniture, to food contact substances. 
Many PFAS are also used in industrial processes 
and applications, such as in the manufacturing 
of other chemicals and products. PFAS can be 
released into the environment during manufacturing 
and processing as well as during industrial and 
commercial use. Products known to contain PFAS 
are regularly disposed of in landfills and by inciner-
ation, which can also lead to the release of PFAS. 
Many PFAS have unique properties that prevent 
their complete breakdown in the environment, which 
means that even removing PFAS from contaminated 
areas can create PFAS-contaminated waste. This is 
currently unregulated in most cases.

Get Upstream of 
the Problem
EPA will bring deeper focus to preventing 
PFAS from entering the environment in the 
first place—a foundational step to reducing the 
exposure and potential risks of future PFAS 
contamination.

Intervening at the beginning of the PFAS lifecycle—
before they have entered the environment—is a 
foundational element of EPA’s whole-of-agency 
approach. While hundreds of individual PFAS 
compounds are in production and use,i a relatively 
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modest number of industrial facilities produce 
PFAS feedstock,ii and a relatively narrow set of 
industries directly discharge PFAS into water or 
soil or generate air emissions in large quantities.iii 
This context helps to pinpoint clear opportunities to 
restrict releases into the environment. EPA will use 
its authorities to impose appropriate limitations on 
the introduction of new unsafe PFAS into commerce 
and will, as appropriate, use all available regulatory 
and permitting authorities to limit emissions and 
discharges from industrial facilities. This approach 
does not eliminate the need for remediation where 
releases and exposures have already occurred, 
but it is a critical step to preventing ongoing con-
centrated contamination of soil and surface and 
groundwaters.

Hold Polluters Accountable
EPA will seek to hold polluters and other 
responsible parties accountable for their actions 
and for PFAS remediation efforts.

Many communities and ecosystems are contin-
uously exposed to PFAS in soil, surface water, 
groundwater, and air. Areas can be exposed due to 
their proximity to industrial sites, airports, military 
bases, land where biosolids containing PFAS have 
been applied, and other sites where PFAS have 
been produced or used and disposed of for spe-
cific and repeated purposes. When EPA becomes 
aware of a situation that poses a serious threat 
to human health or the environment, the Agency 
will take appropriate action. For other sites where 
contamination may have occurred, the presence of 
certain PFAS in these environments necessitates 
coordinated action to understand what specific 
PFAS have been released, locations where they are 
found, where they may be transported through air, 
soil, and water in the future, and what remediation is 
necessary. EPA will seek to hold polluters and other 
responsible parties accountable for their actions, 
ensuring that they assume responsibility for remedi-
ation efforts and prevent any future releases.

Ensure Science-Based 
Decision-Making
EPA will invest in scientific research to fill gaps 
in understanding of PFAS, to identify which 
additional PFAS may pose human health and 
ecological risks at which exposure levels, and to 
develop methods to test, measure, remove, and 
destroy them.

EPA’s decisions regarding PFAS will be grounded in 
scientific evidence and analysis. The current body 
of scientific evidence clearly indicates that there are 
real, present, and significant hazards associated 
with specific PFAS, but significant gaps remain 
related to the impacts of other PFAS on human 
health and in the environment. Regulatory devel-
opment, either at the state or federal level, would 
greatly benefit from a deeper scientific under-
standing of the exposure pathways, toxicities, and 
potential health impacts of less-studied PFAS. The 
federal government, states, industry, academia, and 
nonprofit organizations—with appropriate coordina-
tion and resources—have the capability to conduct 
this necessary research.

EPA is conducting new research to better under-
stand the similar and different characteristics of 
specific PFAS and whether and how to address 
groups and categories of PFAS. The Agency is 
focused on improving its ability to address multiple 
chemicals at once, thereby accelerating the effec-
tiveness of regulations, enforcement actions, and 
the tools and technologies needed to remove PFAS 
from air, land, and water.

To break the cycle of contamination and expo-
sure from PFAS, additional research is needed to 
identify and/or develop techniques to permanently 
dispose of or destroy these durable compounds. 
Government agencies, industry, and private labora-
tories need tools and validated methods to measure 
PFAS in air, land, and water to identify pollution 
sources, demonstrate facility compliance, hold 
polluters accountable, and support communities 
during and after cleanups.
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Prioritize Protection 
of Disadvantaged 
Communities
When taking action on PFAS, EPA will ensure 
that disadvantaged communities have equitable 
access to solutions.

Many known and potential sources of PFAS 
contamination (including military bases, airports, 
industrial facilities, and waste management and 
disposal sites) are near low-income communities 
and communities of color. EPA needs to ensure 
these affected populations have an opportunity 
to participate in and influence the Agency’s deci-
sion-making. This may call for the Agency to seek 
out and facilitate the communities’ engagement 
by providing culturally appropriate information and 
accommodations for people with Limited English 
Proficiency, facilitating community access to public 
meetings and comment periods, and offering tech-
nical assistance to build community-based capacity 
for participation. EPA’s actions need to consider the 
unique on-the-ground conditions in these communi-
ties, such as outdated infrastructure, to help ensure 
they benefit equitably from policy solutions.

EPA will also collect more data and develop new 
methodologies to understand PFAS exposure 
pathways in disadvantaged communities; to what 
extent PFAS pollution contributes to the cumulative 
burden of exposures from multiple sources in these 
communities; and how non-environmental stressors, 
such as systemic socioeconomic disparities, can 
exacerbate the impacts of pollution exposure and 
vice versa.
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Goals and Objectives
EPA’s comprehensive approach to addressing PFAS is guided by the following goals and 
objectives.

RESEARCH
Invest in research, 

development, and 

innovation to increase 

understanding of PFAS 

exposures and toxicities, 

human health and 

ecological effects, and 

effective interventions 

that incorporate the best 

available science.

Objectives
• Build the evidence base on individual PFAS and define categories 

of PFAS to establish toxicity values and methods.

• Increase scientific understanding on the universe of PFAS, 
sources of environmental contamination, exposure pathways, and 
human health and ecological effects.

• Expand research on current and emerging PFAS treatment, 
remediation, destruction, disposal, and control technologies.

• Conduct research to understand how PFAS contribute to the 
cumulative burden of pollution in communities with environmental 
justice concerns.

RESTRICT
Pursue a comprehensive 

approach to proactively 

prevent PFAS from 

entering air, land, and 

water at levels that 

can adversely impact 

human health and the 

environment. 

Objectives
• Use and harmonize actions under all available statutory 

authorities to control and prevent PFAS contamination and 
minimize exposure to PFAS during consumer and industrial uses.

• Place responsibility for limiting exposures and addressing 
hazards of PFAS on manufacturers, processors, distributors, 
importers, industrial and other significant users, dischargers, and 
treatment and disposal facilities.

• Establish voluntary programs to reduce PFAS use and release.

• Prevent or minimize PFAS discharges and emissions in all 
communities, regardless of income, race, or language barriers.

REMEDIATE
Broaden and accelerate 

the cleanup of PFAS 

contamination to protect 

human health and 

ecological systems.

Objectives
• Harmonize actions under all available statutory authorities to 

address PFAS contamination to protect people, communities, and 
the environment. 

• Maximize responsible party performance and funding for 
investigations and cleanup of PFAS contamination.

• Help ensure that communities impacted by PFAS receive 
resources and assistance to address contamination, regardless of 
income, race, or language barriers.

• Accelerate the deployment of treatment, remediation, destruction, 
disposal, and mitigation technologies for PFAS, and ensure that 
disposal and destruction activities do not create new pollution 
problems in communities with environmental justice concerns.
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Key Actions
This section summarizes the bold actions 
that EPA plans to take from 2021 through 
2024 on PFAS, as well as some ongoing 
efforts thereafter. The actions described in 
this roadmap are subject to the availability 
of appropriations and other resources. 
Each of these actions—led by EPA’s 
program offices—are significant building 
blocks in the Agency’s comprehensive 
strategy to protect public health and 
ecosystems by researching, restricting, 
and remediating PFAS contamination. As 
EPA takes each of these actions, it also 
commits to transparent, equitable, and 
inclusive engagement with all stakeholders 
to inform the Agency’s work.

These are not the only actions underway 
at EPA, nor will they be the last. As the 
Agency does more, it will learn more. And 
as EPA learns more, it will do more. As EPA 
continues to build the evidence base, as 
regulatory work matures, and as EPA learns 
more from its partnerships across the 
country, the Agency will deliver additional 
actions commensurate with the urgency 
and scale of response that the PFAS 
problem demands.

Office of Chemical Safety and 
Pollution Prevention
Publish national PFAS testing strategy
Expected Fall 2021
EPA needs to evaluate a large number of PFAS for 
potential human health and ecological effects. Most 
PFAS have limited or no toxicity data. To address 
this data gap, EPA is developing a national PFAS 
testing strategy to deepen understanding of the 
impacts of categories of PFAS, including potential 
hazards to human health and the environment. This 
will help EPA identify and select PFAS for which the 
Agency will require testing using Toxic Substances 
Control Act (TSCA) authorities. In the 2020 National 
Defense Authorization Act (NDAA), Congress 
directed EPA to develop a process for prioritizing 
which PFAS or classes of PFAS should be subject 
to additional research efforts based on potential for 
human exposure to, toxicity of, and other available 
information. EPA will also identify existing test data 
for PFAS (both publicly available and submitted 
to EPA under TSCA) that will be considered prior 
to requiring further testing to ensure adherence to 
the TSCA goal of reducing animal testing. EPA will 
use the testing strategy to identify important gaps 
in existing data and to select representative chem-
ical(s) within identified categories as priorities for 
additional studies. EPA expects to exercise its TSCA 
Section 4 order authority to require PFAS manufac-
turers to conduct and fund the studies. EPA plans to 
issue the first round of test orders on the selected 
PFAS by the end of 2021.

Ensure a robust review 
process for new PFAS
Efforts Ongoing
EPA’s TSCA New Chemicals program plays an 
important gatekeeper role in ensuring the safety 
of new chemicals, including new PFAS, prior to 
their entry in U.S. commerce. Where unreasonable 
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risks are identified as part of the review process, 
EPA must mitigate those risks before any manu-
facturing activity can commence. The 2016 TSCA 
amendments require EPA to review and make a 
determination regarding the potential risks for 
each new chemical submission. Since early 2021, 
EPA has taken steps to ensure that new PFAS are 
subject to rigorous reviews and appropriate safe-
guards, including making changes to the policies 
and processes underpinning reviews and determi-
nations on new chemicals to better align with the 
2016 amendments. In addition, EPA has previously 
allowed some new PFAS to enter the market 
through low-volume exemptions (LVEs), following an 
expedited, 30-day review process. In April 2021, the 
Agency announced that it would generally expect 
to deny pending and future LVE submissions for 
PFAS based on the complexity of PFAS chemistry, 
potential health effects, and their longevity and per-
sistence in the environment. Moving forward, EPA 
will apply a rigorous premanufacture notice review 
process for new PFAS to ensure these substances 
are safe before they enter commerce.

Review previous decisions on PFAS
Efforts Ongoing
EPA is also looking at PFAS that it has previously 
reviewed through the TSCA New Chemicals pro-
gram, including those that it reviewed prior to 
the 2016 TSCA amendments. For example, EPA 
recently launched a stewardship program to encour-
age companies to voluntarily withdraw previously 
granted PFAS LVEs. EPA also plans to revisit past 
PFAS regulatory decisions and address those that 
are insufficiently protective. As part of this effort, 
the Agency could impose additional notice require-
ments to ensure it can review PFAS before they are 
used in new ways that might present concerns.

In addition, EPA plans to issue TSCA Section 5(e) 
orders for existing PFAS for which significant new 
use notices (e.g., a new manufacturing process 
for an existing PFAS, or a new use or user) have 
recently been filed with EPA. The orders would 
impose rigorous safety requirements as a condition 
of allowing the significant new use to commence. 

More broadly, EPA is planning to improve 
approaches for overall tracking and enforcement of 
requirements in new chemical consent orders and 
significant new use rules (SNURs) to ensure that 
companies are complying with the terms of those 
agreements and regulatory notice requirements.

Close the door on abandoned PFAS 
and uses
Expected Summer 2022
Many existing chemicals (i.e., those that are already 
in commerce and listed on the TSCA Inventory of 
chemicals), including PFAS, are currently not sub-
ject to any type of restriction under TSCA. In some 
instances, the chemicals themselves have not been 
actively manufactured for many years. In others, 
chemicals may have certain past uses that have 
been abandoned. Absent restriction, manufacturers 
are free to begin using those abandoned chemicals 
or resume those abandoned uses at any time. Under 
TSCA, by rule, EPA can designate uses of a chem-
ical that are not currently ongoing—and potentially 
all uses associated with an inactive chemical—as 
“significant new uses.” Doing so ensures that an 
entity must first submit a notice and certain informa-
tion to EPA before it can resume use of that chemical 
or use. TSCA then requires EPA to review and make 
an affirmative determination on the potential risks 
to health and the environment and to require safety 
measures to address unreasonable risks before 
allowing the PFAS use to resume. EPA is considering 
how it can apply this authority to help address aban-
doned uses of PFAS as well as future uses of PFAS 
on the inactive portion of the TSCA Inventory.

Enhance PFAS reporting under the 
Toxics Release Inventory
Expected Spring 2022
The Toxics Release Inventory (TRI) helps EPA 
compile data and information on releases of certain 
chemicals and supports informed decision-making 
by companies, government agencies, non-govern-
mental organizations, and the public. Pursuant to 
the 2020 NDAA, certain industry sectors must report 
certain PFAS releases to TRI. However, certain 
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exemptions and exclusions remain for those PFAS 
reporters, which significantly limited the amount of 
data that EPA received for these chemicals in the 
first year of reporting.iv To enhance the quality and 
quantity of PFAS information collected through TRI, 
EPA intends to propose a rulemaking in 2022 to 
categorize the PFAS on the TRI list as “Chemicals 
of Special Concern” and to remove the de minimis 
eligibility from supplier notification requirements for 
all “Chemicals of Special Concern.” EPA will also 
continue to update the list of PFAS subject to TRI 
and expects to announce an additional rulemaking 
to add more PFAS to TRI in 2022, as required by the 
2020 NDAA.

Finalize new PFAS reporting under 
TSCA Section 8
Expected Winter 2022
TSCA Section 8(a)(7) provides authority for EPA to 
collect existing information on PFAS. In June 2021, 
EPA published a proposed data-gathering rule 
that would collect certain information on any PFAS 
manufactured since 2011, including information on 
uses, production volumes, disposal, exposures, 
and hazards. EPA will consider public comments 
on the proposal and finalize it before January 1, 
2023. Ultimately, information received under this 
rule will enable EPA to better characterize the 
sources and quantities of manufactured PFAS in the 
United States and will assist the Agency in its future 
research, monitoring, and regulatory efforts.

Office of Water
Undertake nationwide monitoring for 
PFAS in drinking water
Final Rule Expected Fall 2021
The Safe Drinking Water Act (SDWA) establishes 
a data-driven and risk-based process to assess 
drinking water contaminants of emerging concern. 
Under SDWA, EPA requires water systems to 
conduct sampling for unregulated contaminants 
every five years. EPA published the proposed Fifth 
Unregulated Contaminant Monitoring Rule (UCMR 5) 
in March 2021. As proposed, UCMR 5 would provide 
new data that is critically needed to improve EPA’s 
understanding of the frequency that 29 PFAS are 
found in the nation’s drinking water systems and at 
what levels. The proposed UCMR 5 would signifi-
cantly expand the number of drinking water systems 
participating in the program, pending sufficient 
appropriations by Congress. The data gathered from 
an expanded set of drinking water systems would 
improve EPA’s ability to conduct state and local 
assessments of contamination, including analyses 
of potential environmental justice impacts. As pro-
posed, and if funds are appropriated by Congress, 
all public water systems serving 3,300 or more 
people and 800 representative public water systems 
serving fewer than 3,300 would collect samples 
during a 12-month period from January 2023 through 
December 2025. EPA is considering comments on 
the proposed UCMR 5 and preparing a final rule. 
Going forward, EPA will continue to prioritize addi-
tional PFAS for inclusion in UCMR 6 and beyond, as 
techniques to measure these additional substances 
in drinking water are developed and validated.

Establish a national primary drinking 
water regulation for PFOA and PFOS
Proposed Rule Expected Fall 2022, 
Final Rule Expected Fall 2023
Under the SDWA, EPA has the authority to set 
enforceable National Primary Drinking Water 
Regulations (NPDWRs) for drinking water con-
taminants and require monitoring of public water 
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supplies. To date, EPA has regulated more than 90 
drinking water contaminants but has not established 
national drinking water regulations for any PFAS. In 
March 2021, EPA published the Fourth Regulatory 
Determinations, including a final determination 
to regulate Perfluorooctanoic acid (PFOA) and 
Perfluorooctane sulfonic acid (PFOS) in drinking 
water. The Agency is now developing a proposed 
NPDWR for these chemicals. As EPA undertakes 
this action, the Agency is also evaluating additional 
PFAS and considering regulatory actions to address 
groups of PFAS. EPA expects to issue a pro-
posed regulation in Fall 2022 (before the Agency’s 
statutory deadline of March 2023). The Agency 
anticipates issuing a final regulation in Fall 2023 
after considering public comments on the proposal. 
Going forward, EPA will continue to analyze whether 
NPDWR revisions can improve public health protec-
tion as additional PFAS are found in drinking water.

Publish the final toxicity assessment 
for GenX and five additional PFAS
Expected Fall 2021 and Ongoing
EPA plans to publish the toxicity assessments for 
two PFAS, hexafluoropropylene oxide dimer acid 
and its ammonium salt. These two chemicals are 
known as “GenX chemicals.” GenX chemicals have 
been found in surface water, groundwater, drinking 
water, rainwater, and air emissions. GenX chemicals 
are known to impact human health and ecosystems. 
Scientists have observed liver and kidney toxicity, 
immune effects, hematological effects, reproductive 
and developmental effects, and cancer in animals 
exposed to GenX chemicals. Completing a tox-
icity assessment for GenX is essential to better 
understanding its effects on people and the envi-
ronment. EPA can use this information to develop 
health advisories that will help communities make 
informed decisions to better protect human health 
and ecological wellness. The Office of Research and 
Development is also currently developing toxicity 
assessments for five other PFAS—PFBA, PFHxA, 
PFHxS, PFNA, and PFDA.

Publish health advisories 
for GenX and PFBS
Expected Spring 2022
PFAS contamination has impacted drinking water 
quality across the country, including in under-
served rural areas and communities of color. SDWA 
authorizes EPA to develop non-enforceable and 
non-regulatory drinking water health advisories to 
help Tribes, states, and local governments inform 
the public and determine whether local actions are 
needed to address public health impacts in these 
communities. Health advisories offer a margin of 
protection by defining a level of drinking water 
concentration at or below which lifetime exposure 
is not anticipated to lead to adverse health effects. 
They include information on health effects, analytical 
methodologies, and treatment technologies and are 
designed to protect all lifestages. EPA will publish 
health advisories for Perfluorobutane sulfonic acid 
(PFBS) and GenX chemicals based on final toxicity 
assessments. The Agency will develop accompa-
nying fact sheets in different languages to facilitate 
access to information on GenX and other PFAS. 
Going forward, EPA will develop health advisories 
as the Agency completes toxicity assessments for 
additional PFAS.

Restrict PFAS discharges from 
industrial sources through a 
multi-faceted Effluent Limitations 
Guidelines program
Expected 2022 and Ongoing
Effluent Limitations Guidelines (ELGs) are a powerful 
tool to limit pollutants from entering the nation’s 
waters. ELGs establish national technology-based 
regulatory limits on the level of specified pollut-
ants in wastewater discharged into surface waters 
and into municipal sewage treatment facilities. 
EPA has been conducting a PFAS multi-industry 
study to inform the extent and nature of PFAS 
discharges. Based on this study, EPA is taking a 
proactive approach to restrict PFAS discharges 
from multiple industrial categories. EPA plans to 
make significant progress in its ELG regulatory 
work by the end of 2024. EPA has established 
timelines for action—whether it is data collection 
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or rulemaking—on the nine industrial categories in 
the proposed PFAS Action Act of 2021, as well as 
other industrial categories such as landfills. EPA’s 
multi-faceted approach entails:

• Undertake rulemaking to restrict PFAS 
discharges from industrial categories where 
EPA has the data to do so—including the 
guidelines for organic chemicals, plastics and 
synthetic fibers (OCPSF), metal finishing, and 
electroplating. Proposed rule is expected in 
Summer 2023 for OCPSF and Summer 2024 for 
metal finishing and electroplating.

• Launch detailed studies on facilities where EPA 
has preliminary data on PFAS discharges, but 
the data are currently insufficient to support a 
potential rulemaking. These include electrical 
and electronic components, textile mills, 
and landfills. EPA expects these studies to 
be complete by Fall 2022 to inform decision 
making about a future rulemaking by the end of 
2022.

• Initiate data reviews for industrial categories 
for which there is little known information on 
PFAS discharges, including leather tanning and 
finishing, plastics molding and forming, and 
paint formulating. EPA expects to complete 
these data reviews by Winter 2023 to inform 
whether there are sufficient data to initiate a 
potential rulemaking.

• Monitor industrial categories where the phaseout 
of PFAS is projected by 2024, including pulp, 
paper, paperboard, and airports. The results of 
this monitoring, and whether future regulatory 
action is needed, will be addressed in the Final 
ELG Plan 15 in Fall 2022.

Leverage NPDES permitting to reduce 
PFAS discharges to waterways
Expected Winter 2022
The National Pollutant Discharge Elimination System 
(NPDES) program interfaces with many pathways by 
which PFAS travel and are released into the envi-
ronment and ultimately impact people and water 
quality. EPA will seek to proactively use existing 

NPDES authorities to reduce discharges of PFAS at 
the source and obtain more comprehensive informa-
tion through monitoring on the sources of PFAS and 
quantity of PFAS discharged by these sources. EPA 
will use the effluent monitoring data to inform which 
industrial categories the Agency should study for 
future ELGs actions to restrict PFAS in wastewater 
discharges.

• Leverage federally-issued NPDES permits to 
reduce PFAS discharges.v EPA will propose 
monitoring requirements at facilities where 
PFAS are expected or suspected to be present 
in wastewater and stormwater discharges, using 
EPA’s recently published analytical method 
1633, which covers 40 unique PFAS. In 
addition, EPA will propose, as appropriate, 
that NPDES permits: 1) contain conditions 
based on product elimination and substitution 
when a reasonable alternative to using PFAS 
is available in the industrial process; 2) require 
best management practices to address PFAS-
containing firefighting foams for stormwater 
permits; 3) require enhanced public notification 
and engagement with downstream communities 
and public water systems; and 4) require 
pretreatment programs to include source control 
and best management practices to protect 
wastewater treatment plant discharges and 
biosolid applications.

• Issue new guidance to state permitting 
authorities to address PFAS in NPDES 
permits. EPA will issue new guidance 
recommending that state-issued permits that 
do not already include monitoring requirements 
for PFAS use EPA’s recently published analytical 
method 1633, which covers 40 unique PFAS, at 
facilities where PFAS is expected or suspected 
to be present in wastewater and stormwater 
discharges. In addition, the new guidance 
will recommend the full suite of permitting 
approaches that EPA will use in federally-issued 
permits. The guidance will enable communities 
to work closely with their state permitting 
authorities to suggest monitoring at facilities 
suspected of containing PFAS.
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Publish multi-laboratory validated 
analytical method for 40 PFAS
Expected Fall 2022
In September 2021, EPA (in collaboration 
with the Department of Defense) published a 
single-laboratory validated method to detect 
PFAS. The method can measure up to 40 specific 
PFAS compounds in eight environmental matrices 
(including wastewater, surface water and biosolids) 
and has numerous applications, including NPDES 
compliance monitoring. EPA and DOD are continu-
ing this collaboration to complete a multi-laboratory 
validation of the method. EPA expects to publish 
the multi-lab validated method online by Fall 2022. 
Following the publication of the method, EPA will 
initiate a rulemaking to propose the promulgation of 
this method under the Clean Water Act (CWA).

Publish updates to PFAS analytical 
methods to monitor drinking water
Expected Fall 2024
SDWA requires EPA to use scientifically robust and 
validated analytical methods to assess the occur-
rence of contaminants of emerging concern, such 
as an unidentified or newly detected PFAS chemi-
cal. EPA will update and validate analytical methods 
to monitor additional PFAS. First, EPA will review 
reports of PFAS of concern and seek to procure 
certified reference standards that are essential for 
accurate and selective quantitation of emerging 
PFAS of concern in drinking water samples. EPA 
will evaluate analytical methods previously pub-
lished for monitoring PFAS in drinking water (EPA 
Methods 533 and 537.1) to determine the efficacy 
of expanding the established target PFAS analyte 
list to include any emerging PFAS. Upon conclusion 
of this evaluation, EPA will complete multi-labora-
tory validation studies and peer review and publish 
updated EPA PFAS analytical methods for drinking 
water, making them available to support future 
drinking water monitoring programs.

Publish final recommended ambient 
water quality criteria for PFAS
Expected Winter 2022 and Fall 2024
EPA will develop national recommended ambient 
water quality criteria for PFAS to protect aquatic 
life and human health. Tribes and states use EPA-
recommended water quality criteria to develop 
water quality standards to protect and restore 
waters, issue permits to control PFAS discharges, 
and assess the cumulative impact of PFAS pollution 
on local communities. EPA will publish recom-
mended aquatic life criteria for PFOA and PFOS 
and benchmarks for other PFAS that do not have 
sufficient data to define a recommended aquatic life 
criteria value. EPA will first develop human health 
criteria for PFOA and PFOS, taking into account 
drinking water and fish consumption. This initiative 
will consider the latest scientific information and 
will develop human health criteria for additional 
PFAS when final toxicity assessments are available. 
Additionally, EPA will support Tribes in developing 
water quality standards that will protect waters 
under Tribal jurisdiction under the same framework 
as waters in adjacent states. Aquatic life criteria are 
expected in Winter 2022, and human health criteria 
are expected Fall 2024.

Monitor fish tissue for PFAS from the 
nation’s lakes and evaluate human 
biomarkers for PFAS
Expected Summer 2022
States and Tribes have highlighted fish tissue data 
in lakes as a critical information need. Food and 
water consumption are important pathways of PFAS 
exposure, and PFAS can accumulate in fish tissue. 
In fact, EPA monitoring to date shows the pres-
ence of PFAS, at varying levels, in approximately 
100 percent of fish tested in the Great Lakes and 
large rivers. In Summer 2022, EPA will collect fish 
tissue in the National Lakes Assessment for the first 
national study of PFAS in fish tissue in U.S. lakes. 
This will provide a better understanding of where 
PFAS fish tissue contamination is occurring, which 
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PFAS are involved, and the severity of the problem. 
The new data will complement EPA’s analyses of 
PFAS in fish tissue and allow EPA to better under-
stand unique impacts on subsistence fishers, who 
may eat fish from contaminated waterbodies in 
higher quantities. EPA’s preliminary analysis on 
whether concentrations of certain PFAS com-
pounds in human blood could be associated with 
eating fish using the Centers for Disease Control 
and Prevention’s National Health and Nutrition 
Examination Survey (NHANES) data found a pos-
itive correlation. Completing this analysis will help 
make clear the importance of the fish consumption 
pathway for protecting communities. EPA will con-
tinue to pursue collaboration with Tribal and federal 
partners to investigate this issue of mutual interest.

Finalize list of PFAS for use in fish 
advisory programs
Expected Spring 2023
EPA will publish a list of PFAS for state and Tribal 
fish advisory programs that are either known or 
thought to be in samples of edible freshwater fish 
in high occurrence nationwide. This list will serve as 
guidance to state and Tribal fish tissue monitoring 
and advisory programs so that they know which 
PFAS to monitor and how to set fish advisories 
for PFAS that have human health impacts via fish 
consumption. This information will encourage 
more robust data collection from fish advisory 
programs and promote consistency of fish tissue 
PFAS monitoring results in EPA’s publicly accessible 
Water Quality Portal. By issuing advisories for PFAS, 
state and Tribal programs can provide high-risk 
populations, including communities and individuals 
who depend on subsistence fishing, with more 
information about how to protect their health.

Finalize risk assessment for PFOA and 
PFOS in biosolids
Expected Winter 2024
Biosolids, or sewage sludge, from wastewater 
treatment facilities can sometimes contain PFAS. 
When spread on agricultural fields, the PFAS can 
contaminate crops and livestock. The CWA autho-
rizes EPA to set pollutant limits and monitoring and 
reporting requirements for contaminants in biosolids 
if sufficient scientific evidence shows that there 
is potential harm to human health or the environ-
ment. A risk assessment is key to determining the 
potential harm associated with human exposure to 
chemicals. EPA will complete the risk assessment 
for PFOA and PFOS in biosolids by Winter 2024. 
The risk assessment will serve as the basis for 
determining whether regulation of PFOA and PFOS 
in biosolids is appropriate. If EPA determines that a 
regulation is appropriate, biosolids standards would 
improve the protection of public health and wildlife 
health from health effects resulting from exposure to 
biosolids containing PFOA and PFOS.
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Office of Land and Emergency 
Management
Propose to designate certain PFAS as 
CERCLA hazardous substances
Proposed rule expected Spring 2022; Final 
rule expected Summer 2023
EPA is developing a Notice of Proposed Rulemaking 
to designate PFOA and PFOS as Comprehensive 
Environmental Response, Compensation, and 
Liability Act (CERCLA) hazardous substances. Such 
designations would require facilities across the 
country to report on PFOA and PFOS releases that 
meet or exceed the reportable quantity assigned to 
these substances. The hazardous substance des-
ignations would also enhance the ability of federal, 
Tribal, state, and local authorities to obtain informa-
tion regarding the location and extent of releases. 
EPA or other agencies could also seek cost recovery 
or contributions for costs incurred for the cleanup. 
The proposed rulemaking will be available for public 
comment in Spring 2022. The Agency commits to 
conducting robust stakeholder engagement with 
communities near PFAS-contaminated sites.

Issue advance notice of proposed 
rulemaking on various PFAS under 
CERCLA
Expected Spring 2022
In addition to developing a Notice of Proposed 
Rulemaking designating PFOA and PFOS as 
hazardous substances under CERCLA, EPA 
is developing an Advance Notice of Proposed 
Rulemaking to seek public input on whether to 
similarly designate other PFAS. The Agency may 
request input regarding the potential hazardous 
substance designation for precursors to PFAS, 
additional PFAS, and groups or subgroups of PFAS. 
The Agency will engage robustly with communities 
near PFAS-contaminated sites to seek their input 

and learn about their lived experiences. Going for-
ward, EPA will consider designating additional PFAS 
as hazardous substances under CERCLA as more 
specific information related to the health effects 
of those PFAS and methods to measure them in 
groundwater are developed. 

Issue updated guidance on destroying 
and disposing of certain PFAS and 
PFAS-containing materials
Expected by Fall 2023
The 2020 NDAA requires that EPA publish interim 
guidance on destroying and disposing of PFAS and 
certain identified non-consumer PFAS-containing 
materials. It also requires that EPA revise that guid-
ance at least every three years, as appropriate. EPA 
published the first interim guidance in December 
2020 for public comment. It identifies three tech-
nologies that are commercially available to either 
destroy or dispose of PFAS and PFAS-containing 
materials and outlines the significant uncertainties 
and information gaps that exist concerning the 
technologies’ ability to destroy or dispose of PFAS 
while minimizing the migration of PFAS to the 
environment. The guidance also highlights research 
that is underway and planned to address some of 
these information gaps. Furthermore, the interim 
guidance identifies existing EPA tools, methods, 
and approaches to characterize and assess the 
risks to disproportionately impacted people of color 
and low-income communities living near likely PFAS 
destruction or disposal sites. EPA’s updated guid-
ance will address the public comments and reflect 
newly published research results. Since the publica-
tion of the interim guidance, EPA and other agencies 
have been conducting relevant research on destruc-
tion and disposal technologies. EPA anticipates 
that additional research data will become available 
starting in 2022. EPA will update the guidance when 
sufficient useful information is available and no later 
than the statutory deadline of December 2023.
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Office of Air and Radiation
Build the technical foundation to 
address PFAS air emissions
Expected Fall 2022 and Ongoing
The Clean Air Act requires EPA to regulate emis-
sions of hazardous air pollutants (HAPs), which are 
pollutants that are known or suspected to cause 
cancer or other serious health effects. At present, 
EPA actively works with Tribal, state, and local gov-
ernments to reduce air emissions of 187 HAPs to 
the environment. While PFAS are not currently listed 
as HAPs under the Clean Air Act, EPA is building 
the technical foundation on PFAS air emissions to 
inform future decisions. EPA is conducting ongoing 
work to:

• Identify sources of PFAS air emissions;

• Develop and finalize monitoring approaches 
for measuring stack emissions and ambient 
concentrations of PFAS;

• Develop information on cost-effective mitigation 
technologies; and

• Increase understanding of the fate and transport 
of PFAS air emissions to assess their potential 
for impacting human health via contaminated 
groundwater and other media pathways.

EPA will use a range of tools, such as EJSCREEN, 
to determine if PFAS air pollution disproportionately 
affects communities with environmental justice 
concerns. Data from other ongoing EPA activities, 
such as field tests, TRI submissions, and new TSCA 
reporting and recordkeeping requirements, will help 
EPA collect additional information on sources and 
releases. By Fall 2022, EPA will evaluate mitigation 
options, including listing certain PFAS as hazard-
ous air pollutants and/or pursuing other regulatory 
and non-regulatory approaches. The Agency will 
continue to collect necessary supporting technical 
information on an ongoing basis.

Office of Research and 
Development
Develop and validate methods to detect 
and measure PFAS in the environment
Ongoing Actions
Robust, accurate methods for detecting and mea-
suring PFAS in air, land, and water are essential for 
understanding which PFAS are in the environment 
and how much are present. These methods are also 
essential for evaluating the effectiveness of differ-
ent technologies for removing PFAS from air, land, 
and water and for implementing future regulations. 
To date, EPA has developed validated methods to 
measure 29 PFAS in drinking water and 24 PFAS 
in groundwater, surface water, and wastewater. 
EPA has also developed a method for measuring 
selected PFAS in air emissions. EPA will build on 
this work by developing additional targeted meth-
ods for detecting and measuring specific PFAS 
and non-targeted methods for identifying unknown 
PFAS in the environment. EPA also recognizes the 
need for “total PFAS” methods that can measure the 
amount of PFAS in environmental samples without 
identifying specific PFAS. EPA will increase its efforts 
to develop and, if appropriate, validate “total PFAS” 
methods, focusing on air emissions, wastewater, and 
drinking water. Near-term deliverables include:

• Draft total adsorbable fluorine method for 
wastewater for potential laboratory validation 
(Fall 2021);

• Draft method for measuring additional PFAS in 
air emissions (Fall 2022); and

• Draft methods and approaches for evaluating 
PFAS leaching from solid materials (Fall 2022).

Advance the science to assess 
human health and environmental 
risks from PFAS
Ongoing Actions
EPA will expand understanding of the toxicity of 
PFAS through several ongoing research activities. 
First, EPA will continue to develop human health 
toxicity assessments for individual PFAS under EPA’s 
Integrated Risk Information System (IRIS) Program, 
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and if needed, other fit-for-purpose toxicity values. 
When combined with exposure information and other 
important considerations, EPA can use these toxicity 
assessments to assess potential human health 
risks to determine if, and when, it is appropriate to 
address these chemicals. Most PFAS, however, have 
limited or no toxicity data to inform human health 
or ecological toxicity assessments. To better under-
stand human health and ecological toxicity across a 
wider variety of PFAS, EPA will continue to compile 
and summarize available and relevant scientific 
information on PFAS and conduct toxicity testing on 
individual PFAS and PFAS mixtures. This will inform 
the development and refinement of PFAS catego-
ries for hazard assessment. EPA will also conduct 
research to identify PFAS sources in the outdoor and 
indoor environment, to characterize PFAS movement 
through the environment, and to identify the relative 
importance of different human exposure pathways to 
PFAS (e.g., ingestion of contaminated food or water, 
interaction with household articles or consumer 
products, and inhalation of indoor or outdoor air 
containing PFAS). EPA also will work to characterize 
how exposure to PFAS may contribute to cumulative 
impacts on communities, particularly communities 
with environmental justice concerns. Near-term 
deliverables include:

• Identify initial PFAS categories to inform TSCA 
test orders as part of the PFAS National Testing 
Strategy (Fall 2021)

• Consolidate and update data on chemical/
physical properties, human health toxicity and 
toxicokinetics, and ecotoxicity (Spring 2022 – 
Fall 2024)

• Complete draft PFHxS, PFHxA, PFNA, and 
PFDA IRIS assessments for public comment 
and peer review (Spring – Fall 2022)

• Complete and publish the final PFBA IRIS 
assessment (Fall 2022)

Evaluate and develop technologies for 
reducing PFAS in the environment
Ongoing Actions
EPA needs new data and information on the effec-
tiveness of different technologies and approaches 
for removing PFAS from the environment and 

managing PFAS and PFAS-containing materials to 
inform decisions on drinking water and wastewater 
treatment, contaminated site cleanup and remedia-
tion, air emission controls, and end-of-life materials 
management. This information is also needed to 
better ensure that particular treatment and waste 
management technologies and approaches do not 
themselves lead to additional PFAS exposures, 
particularly in overburdened communities where 
treatment and waste management facilities are often 
located. Toward that end, EPA will continue efforts 
to develop approaches for characterizing PFAS in 
source waters, at contaminated sites, and near PFAS 
production and treatment/disposal facilities. EPA 
will also continue to evaluate and develop technol-
ogies for drinking water and wastewater treatment, 
contaminated site remediation, air emission controls, 
and destruction and disposal of PFAS-containing 
materials and waste streams. These efforts include 
conducting laboratory- and pilot-scale studies, 
which will inform the design of full-scale field 
studies done in partnership with facilities and states 
to evaluate real-world applications of different PFAS 
removal technologies and management approaches.

EPA will prioritize efforts to evaluate conventional 
thermal treatment of PFAS-containing wastes 
and air emissions and assess the effectiveness 
of conventional drinking water and wastewater 
treatment processes. EPA will also continue to 
evaluate and advance the application of innovative, 
non-thermal technologies to treat PFAS waste and 
PFAS-contaminated materials. Building upon these 
evaluations, EPA will document the performance 
of PFAS removal technologies and establish tech-
nology-based PFAS categories that identify the list 
of PFAS that are effectively removed through the 
application of the associated technology. Near-term 
deliverables include:

• Collect data to inform the 2023 guidance on 
destroying and disposing of certain PFAS and 
PFAS-containing materials (Spring 2022 – Fall 
2023);

• Identify initial PFAS categories for removal 
technologies (Summer 2022); and

• Develop effective PFAS treatment technologies 
for drinking water systems (Fall 2022).
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Cross-Program
Engage directly with affected 
communities in every EPA Region
Expected Fall 2021 and Ongoing
EPA must fully understand the challenges facing 
individuals and communities grappling with PFAS 
contamination to understand their lived experiences 
and determine the most effective interventions. 
As recommended by the National Environmental 
Justice Advisory Council (NEJAC), EPA will meet 
with affected communities in each EPA Region to 
hear how PFAS contamination impacts their lives 
and livelihoods. EPA will use the knowledge from 
these engagements to inform the implementation 
of the actions described in this roadmap. EPA will 
also use the input to develop and share information 
to reduce potential health risks in the near term and 
help communities on the path to remediation and 
recovery from PFAS contamination.

Use enforcement tools to 
better identify and address 
PFAS releases at facilities
Ongoing Actions
EPA is initiating actions under multiple environmen-
tal authorities—RCRA, TSCA, CWA, SDWA and 
CERCLA—to identify past and ongoing releases 
of PFAS into the environment at facilities where 
PFAS has been used, manufactured, discharged, 
disposed of, released, and/or spilled. EPA is con-
ducting inspections, issuing information requests, 
and collecting data to understand the level of 
contamination and current risks posed by PFAS to 
surrounding communities and will seek to address 
threats to human health with all its available tools. 
For example, EPA’s enforcement authorities allow 
the Agency, under certain circumstances, to require 
parties responsible for PFAS contamination to 
characterize the nature and extent of PFAS con-
tamination, to put controls in place to expeditiously 
limit future releases, and to address contaminated 
drinking water, soils, and other contaminated media. 

When EPA becomes aware of a potential imminent 
and substantial endangerment situation where PFAS 
poses a threat to human health, the Agency will 
swiftly employ its expertise to assess the situation 
and take appropriate action, including using statuto-
rily authorized powers.

Accelerate public health protections 
by identifying PFAS categories
Expected Winter 2021 and Ongoing
To accelerate EPA’s ability to address PFAS and 
deliver public health protections sooner, EPA is 
working to break the large, diverse class of PFAS 
into smaller categories based on similarities across 
defined parameters (such as chemical structure, 
physical and chemical properties, and toxicolog-
ical properties). EPA plans to initially categorize 
PFAS using two approaches. In the first approach, 
EPA plans to use toxicity and toxicokinetic data to 
develop PFAS categories for further hazard assess-
ment and to inform hazard- or risk-based decisions. 
In the second approach, EPA plans to develop 
PFAS categories based on removal technologies 
using existing understanding of treatment, remedi-
ation, destruction, disposal, control, and mitigation 
principles.

EPA plans to use the PFAS categories developed 
from these two approaches to identify gaps in cov-
erage from either a hazard assessment or removal 
technology perspective, which will help EPA prioritize 
future actions to research, restrict, and remediate 
PFAS. For example, EPA may choose to prioritize 
research to characterize the toxicity of PFAS that are 
not being addressed by regulations that require the 
implementation of removal technologies. Conversely, 
EPA may prioritize research to evaluate the efficacy 
of technologies designed to remove PFAS that are 
included in a hazard-based category with relatively 
higher toxicities. To support coordination and inte-
gration of information across PFAS categories, EPA 
plans to develop a PFAS categorization database 
that will capture key characteristics of individual 
PFAS, including category assignments.
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Establish a PFAS Voluntary 
Stewardship Program
Expected Spring 2022
Reduction of PFAS exposure through regulatory 
means can take time to develop, finalize, and imple-
ment. Moreover, current PFAS regulatory efforts do 
not extend to all of the approximately 600 PFAS 
currently in commerce. As a companion to other 
efforts described in this roadmap, EPA will estab-
lish a voluntary stewardship program challenging 
industry to reduce overall releases of PFAS into the 
environment. The program, which will not supplant 
industry’s regulatory or compliance requirements, 
will call on industry to go beyond those require-
ments by reporting all PFAS releases in order to 
establish a baseline and then continuing to report 
to measure progress in reducing releases over time. 
EPA will validate industry efforts to meet reduction 
targets and timelines.

Educate the public about 
the risks of PFAS
Expected Fall 2021 and Ongoing
Addressing PFAS contamination is a critical part 
of EPA’s mission to protect human health and the 
environment. This important mission cannot be 
achieved without effectively communicating with 
communities, individuals, businesses, the media, 
and Tribal, state, and local partners about the 
known and potential health risks associated with 
these chemicals. When EPA communicates risk, it 
is the Agency’s goal to provide meaningful, under-
standable, and actionable information to many 
audiences. To accomplish this goal, EPA will make 
available key explainers that help the public under-
stand what PFAS are, how they are used, and how 
PFAS can impact their health and their lives. These 
explainers and other educational materials will be 
published in multiple languages, and the Agency 
will work to ensure information reaches targeted 
communities (including those with limited access to 
technology and resources).

Issue an annual public report on 
progress towards PFAS commitments
Winter 2022 and Ongoing
EPA is committed to acting on PFAS with transpar-
ency and accountability. On an annual basis, EPA 
will report to the public on the status of the actions 
outlined in this roadmap, as well as future actions 
the Agency may take. EPA will also engage regularly 
with communities experiencing PFAS contamina-
tion, co-regulators, industry, environmental groups, 
community leaders, and other stakeholders to 
clearly communicate its actions and to stay abreast 
of evolving needs. 
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Conclusion
Every level of government—federal, Tribal, state, 
and local—needs to exercise increased and sus-
tained leadership to accelerate progress to clean up 
PFAS contamination, prevent new contamination, 
and make game-changing breakthroughs in the 
scientific understanding of PFAS. This strategic 
roadmap represents the Agency’s commitment to 
the American people on what EPA seeks to deliver 
from 2021 to 2024.

The risks posed by PFAS demand that the Agency 
take a whole-of-agency approach to attack the 
problem from multiple directions. Focusing only 

on remediating legacy contamination, for exam-
ple, does nothing to prevent new contamination 
from occurring. Focusing only on preventing future 
contamination fails to minimize risks to human 
health that exist today. To build more enduring, 
comprehensive, and protective solutions, EPA seeks 
to leverage its full range of statutory authorities 
and work with its partners—including other federal 
agencies, state and Tribal regulators, scientists, 
industry, public health officials, and communities 
living with PFAS contamination—to implement this 
multi-media approach and achieve tangible benefits 
for human health and the environment.vi
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Endnotes
i Approximately 650 PFAS are currently in commerce under TSCA, roughly half of which were 

grandfathered into the TSCA inventory.

ii EPA has identified 6-8 facilities that produce PFAS feedstock.

iii Key industries with significant documented discharges include PFAS production and processing, 
metal finishing, airports, pulp and paper, landfills, and textile and carpet manufacturing.

iv Examples include de minimis exemption, supplier notification requirements, and applicability of 
those requirements to wastes.

v Federally-issued permits are those that EPA issues in MA, NH, NM, DC, territories, federal waters, 
and Indian Country (and federal facilities in DE, CO, VT, WA).

vi This document provides information to the public on how EPA intends to exercise its discretion 
in implementing statutory and regulatory provisions that apply to PFAS. Those provisions contain 
legally binding requirements, and this document does not substitute for those statutory and 
regulatory provisions or regulations, nor is it a regulation itself. 
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DEPARTMENT OF ECOLOGY 
 
IN THE MATTER OF GRANTING A ) CERTIFICATION  
WATER QUALITY CERTIFICATION TO: ) AMENDED ORDER NO. 6702 
Avista Corporation ) Licensing of the Spokane Hydro-   
in accordance with 33 U.S.C. § 1341 ) Electric Project (FERC No. 2545), 
FWPCA § 401, RCW 90.48.120, RCW 90.48.260 ) Spokane, Stevens and Lincoln Counties,  
and WAC 173-201A ) Washington 
 
TO: Elvin Fitzhugh, License Manager 

Avista Corporation 
P.O. Box 3727 

 Spokane, Washington 99220-3727 
 

On July 12, 2006, Avista Corporation (Avista) filed an application for Section 401 Certification with The 
Department of Ecology (Ecology) on July 12, 2006 for the four Dams located along the Spokane River; 
Upper Falls, Monroe Street, Nine Mile and Long Lake, Federal Energy Regulatory Commission (FERC) 
License No. 2545.  As the one year deadline provided by Section 401 approached, Avista withdrew that 
application at Ecology’s request, and reapplied on June 13, 2007.  Avista requested a 401 Certification for 
the Spokane hydroelectric project from Ecology pursuant to the provisions of 33 USC § 1341 (§401 of the 
Clean Water Act) on June 14, 2007.  The 401 Certification was submitted to FERC on June 10, 2008.  
Amendments were made due to a settlement agreement on April 30, 2009 and then resubmitted on May 8, 
2009 to FERC.   

1.0 Nature of the Project 
 The Spokane River Project is owned and managed by Avista which operates under a license 

issued by the FERC as Project Number 2545.  The Project consists of four hydroelectric 
developments located on the Spokane River in eastern Washington (Spokane, Stevens, and 
Lincoln counties).  The Spokane River originates at the outlet of Coeur d’Alene Lake in Idaho 
and flows westerly approximately 111 miles to the confluence with the Columbia River in eastern 
Washington.  The four developments (upstream to downstream) are Upper Falls (river mile 74.2), 
Monroe Street (river mile 74), Nine Mile (river mile 58.1), and Long Lake (river mile 33.9) 
(Figure 1-1).   

 The Project boundary is visually represented in Avista’s application through figures in Appendix 
A of the Spokane River Hydroelectric Project Application, Volume II July 2005.  The figures are 
included in Appendix A of this 401 Certification.  The following are brief descriptions of each 
dam.  

1.1 Upper Falls Dam 
• Run-of-river facility 
• 366 feet long, 35.5 feet high dam across the north channel of the Spokane River; 
• 70 feet long, 30 feet high intake structure across the south channel 
• 800 acre foot reservoir 
• 350 feet long, 18 feet in diameter penstock 
• Single unit powerhouse with a generator nameplate capacity of 10 MW 

1.2 Monroe Street Dam 
• Run-of-river facility 
• 240 feet long, 24 feet high dam 
• 30 acre foot reservoir 
• 332 feet long, 14 feet in diameter penstock 
• Underground single unit powerhouse with a generator nameplate capacity of 14.82 MW 
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1.3 Nine Mile Dam 
• Run-of-river facility 
• 466 feet long, 58 feet high dam 
• 4,600 acre foot reservoir 
• 120 feet long, 5 feet in diameter sediment diversion tunnel 
• 4 unit power house with a nameplate capacity of 26.4 MW 

1.4 Long Lake Dam 
• Storage-type facility 
• 593 feet long, 213 feet high main dam 
• 247 feet long, 108 feet high cutoff dam 
• 105,080 acre foot reservoir 
• Four 236 feet long, 16 feet in diameter penstocks 
• A 4 unit powerhouse with a nameplate capacity of 71.7 MW 

2.0 Authorities 
 In exercising authority under Section 401 of the Clean Water Act (33 USC § 1341) and Revised 

Code of Washington (RCW) RCW 90.48.120 and 90.48.260, Ecology has investigated this 
proposal for: 

 Conformance with all applicable water quality based, technology based, toxic or pretreatment 
effluent limitations as provided under the Federal Water Pollution Control Act Sections 301, 302, 
303, 306 and 307 and 33 USC §§ 1311, 1312, 1313, 1316, and 1317. 

 Conformance with the state water quality standards as provided for in Chapter 173-201A WAC 
and by Chapter 90.48 RCW, and with other appropriate requirements of state law; and, 

 Conformance with all known, available and reasonable methods to prevent and control pollution 
of state waters as required by RCW 90.48.010. 

3.0 Current Standards 
3.1 Washington State Water Pollution Control Act 

This Certification supports the goals of the State of Washington Water Pollution Control Act 
(Chapter RCW 90.48).  This Certification describes a program to effectively monitor and evaluate 
conditions and progress toward achieving biological goals and water quality requirements to 
improve conditions for fish and water quality over existing conditions. 

3.2 Designated Uses 
Waters of the state are assigned designated uses under WAC 173-201A.  Designated uses for this 
section of the Spokane River include, but are not limited to the uses described in Table 3-1 below. 

For aquatic life uses, it is also required that all indigenous fish and non-fish aquatic species be 
protected in waters of the state in addition to the key species described below (WAC 173-201A-
200(1).
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Table 3-1 Designated Uses 
Spokane River 

Reach 
Description 

Designated Uses 

Stateline to Nine 
Mile Dam RM 
96.5 to 58.0 

• Aquatic Life Uses – Salmonid spawning, rearing, and migration.  The key 
identifying characteristics of the use is salmon or trout spawning and emergence 
that only occurs outside of summer season (September 16 – June 14).  Other 
common characteristic aquatic life uses for waters in this category include rearing 
and migration by salmonids. 

• Recreation – Primary contact 
• Water Supply – Domestic, Industrial, Agricultural, and Stock Watering. 
• Misc. Uses – Wildlife Habitat, Harvesting, Commerce and Navigation, Boating 

and Aesthetics.  
Lake Spokane 
(Nine Mile 
Bridge to Long 
Lake Dam) RM 
58.0 to RM 33.9 

1. Aquatic Life Uses – Core summer salmonid habitat.  The key 
identifying characteristics of this use are summer (June 15 – 
September 15) salmonid spawning or emergence, or adult 
holding; use as important summer rearing habitat by one or more 
salmonids; or foraging by adult and sub-adult native char.  Other 
common characteristic aquatic life uses for waters in this category 
include spawning outside of summer season, rearing, and 
migration by salmonids. 

2. Recreation – Extraordinary primary contact. 
3. Water Supply – Wildlife Habitat, Harvesting, Commerce and 

Navigation, Boating and Aesthetics.  
Long Lake Dam 
to mouth RM 
33.9 to RM 0 

4. Aquatic Life Uses – Salmonid spawning, rearing, and 
migration.  The key identifying characteristic of the use is 
salmon or trout spawning and emergence that only occur 
outside of summer season (September 16 – June 14).  Other 
common characteristic aquatic life uses for waters in this 
category include rearing and migration by salmonids.   

5. Recreation – Primary contact 
6. Water Supply – Domestic, Industrial, Agricultural, and Stock 

watering.  
7. Misc. Uses – Wildlife Habitat, Harvesting, Commerce and 

Navigation, Boating and Aesthetics.  

3.3 Numeric Criteria 
Numeric criteria for the designated uses are found in WAC 173-201A.  These include criteria for 
TDG, pH, dissolved oxygen (DO), fecal coliform, turbidity and temperature. 

3.4 Narrative Criteria 
Narrative criteria rely on the analysis of impacts to uses such as aquatic plants and animals, fish 
habitat (flow), wildlife habitat, recreation and aesthetics.  These criteria are implemented on a 
case-by-case basis to protect water quality and beneficial uses and are used where numeric 
standards have not been developed or are not sufficient to protect an existing or designated use. 

3.5 Anti-Degradation 
Existing and designated uses must be maintained and protected in accordance with WAC 173-
201A-300. 

3.6. Compliance Schedule for Dams 
Under WAC 173-201A-510(5), for dams that cause or contribute to a violation of water quality 
standards, the dam owner is required to provide a detailed strategy for achieving compliance with 
state water quality standards.  A compliance schedule of ten years for dam owners who are 
currently violating water quality standards to develop a process for implementing all reasonable 
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and feasible structural and operational changes they can to meet water quality standards.  After 
this time, other water quality standards tools such as use attainability analyses, variances, and 
site-specific criteria become available. 

4.0 Evaluations and Findings 
4.1 Aesthetic Flow 
 Aesthetic uses of hydropower affected waters are a significant hydropower water quality issue.  

Instream flows and reservoir levels play an important role in aesthetic uses.  Water features are 
often valued for the aesthetic properties.  Beyond the mere presence or absence of water features, 
however; it also is possible to determine preferences for specific attributes of water features 
themselves (e.g. flow quantity, water clarity) (WDOE, 2005b). 

 A.  Water Quality Standard 
 Aesthetic values are uses specifically protected in Washington’s water quality standards 

(WDOE, 2005b).  Under WAC 173-201A-260(2)(b) aesthetic values must not be 
impaired by the presence of materials or their effects, excluding those of natural origin, 
which offend the senses of sight, smell, touch, or taste (see WAC 173-201A-230 for 
guidance on establishing lake nutrient standards to protect aesthetics). 

B. Upper Falls Dam 
The Upper Falls Dam includes two dams located on each side (North and South channels) 
of a natural island (Havermale Island) in the Spokane River.  The South Channel dam 
includes the headgate structure leading to the power house (river mile 74.2), and the 
North Channel dam includes the control works structure for water level and spill control 
(river mile 74.7) (Avista 2005).  Approximately 1,360 feet downstream of the control 
works structure, the North Channel splits, forming the middle channel and Canada Island.  
Capacity at the south channel dam is 2,500 cfs and as flows drop below this, all water is 
typically diverted from the North and middle channels to the south headgate structure and 
through the power house. 

With the exception of minor seepage around the control works, the North and middle 
channels, which form upper Spokane Falls, become dewatered when flows drop below 
2,500 cfs.  This may occur during low water periods in summer or winter but typically 
this occurs during late July through mid-September.  The dewatering of Spokane Falls 
negatively impacts aesthetic values in downtown Spokane.  Avista’s proposal is to 
intermittently release 200 cfs of water through the North and middle channels for 
aesthetic purposes and is to occur between 10 a.m. and one-half hour after sunset.  
Potential affects to aquatic life from intermittent water releases/spills may include fish 
entrainment from the reservoir, downstream stranding of fish, and related flow/discharge 
fluctuations on other aquatic biota. 

 C.  Reports, Studies and Recommendations 
1. Aesthetics Study Report 

During the FERC relicensing process, the Louis Berger Group prepared an 
Aesthetics study report for the Spokane River Project No. 2545 for Avista 
Corporation in 2003.  The report concluded that at Upper Falls, the area causing the 
most concern to study participants was the North Channel.  At the lowest flows the 
North Channel presents a view of a barren, dry riverbed that most participants did 
not like.  As the flows increased over the course of the study, the participants began 
to notice flow in the North Channel at 200 cfs and the aesthetic quality of the flow 
appeared to be at least acceptable to most of the participants at 300 cfs, 400 cfs and 
500 cfs.  Most of the participants ranked 500 cfs as their most preferred flow.
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2. Watershed Management Plan for Water Resource Inventory Area 55/57 
The Middle/Little Spokane River planning unit formed under RCW 90.82 to 
address water resource management issues with WRIAs 55/57 was developing its 
watershed plan during the FERC relicensing process.  The planning unit reviewed 
and debated the available information and technical reports, including the Louis 
Berger Group study, and adopted recommendations for aesthetic flows in the North 
Channel of the Spokane River in Riverfront Park.  Ecology uses the watershed plan 
as the framework for making future water resource decisions for the Middle/Little 
Spokane River watershed, per RCW 90.82.130. 

The plan recommendations were approved by the Little/Middle Spokane River 
watershed planning unit, a group composed of a broad base of water use interests, 
and also by the city of Spokane and Spokane County.  The plan recommendations 
are therefore considered an expression of the public interest.  The watershed plan, 
formally adopted in January 2006, includes the following recommendation. 

•    II B.01.a. Support a consensus based agreement within the Avista Recreation, 
Land Use and Aesthetics Work Group of at least 300 cfs in the North Channel 
of the Spokane River through Riverfront Park as the basis for aesthetic flows.  

 D. Monroe Street Dam 
The Monroe Street Dam situated on lower Spokane Falls currently has an aesthetic flow 
of 200 cfs over the dam.  This occurs between 10 a.m. and one-half hour after sunset for 
the period between Memorial Day weekend and September 30 annually.  Intermittent 
water releases cause minor fluctuations in river stage at the USGS gage at Spokane as a 
result of the operation. 

4.2 Aquatic Resources 
The initial and cumulative affects of hydroelectric projects on the Spokane River have resulted in 
the alteration and/or loss of in-stream and riparian/wetland habitat associated with the Spokane 
River.  There are approximately 64 miles of riverine habitat in Washington that are affected by 
Avista dams on the Spokane River.  The dams contribute to fish passage blockage, turbine 
entrainment, increase total dissolved gas levels, induced river flow fluctuations, habitat 
degradation, and associated inundation impacts stretching from the Idaho to Washington state line 
to below the Long Lake Dam. 

The Spokane River has diverse yet distinct fish populations depending on the type and quality of 
habitat conditions.  Aquatic habitat conditions are greatly influenced by river flow, velocity, and 
temperature.  Impounded portions of the river have vastly different environments than those of 
free flowing sections of the river.  The impounded portions of the river create types of spawning 
and rearing habitats that favor reproduction of warm water fish species while free-flowing 
sections of the river allow for the reproduction of wild trout and other native salmonids.  River 
sections with cobble and gravel beds generally support the greatest diversity of benthic 
macroinvertebrate life. 

In impounded portions of the river where sand is aggrading or depositing, benthic 
macroinvertebrate species diversity is reduced due to shifting sands that destabilize surfaces to 
which organisms can attach.  Slow water environments in larger impoundments such as Lake 
Spokane support the greatest amount of plant growth.
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Present day fisheries are diverse and provide recreational opportunities along the river and in the 
reservoirs.  Fisheries found in Lake Spokane include bass, perch, crappie, and trout (Osborne et 
al. 2003).  Game fish in the free-flowing portions of the river consist primarily of salmonids: 
triploid rainbow trout, redband trout, and mountain whitefish.  However, approximately 33 miles 
of riverine habitat in Washington were altered or eliminated with the impoundments created by 
the Spokane River Project.  Spawning success and rearing habitat throughout free-flowing 
portions of the Spokane River are influenced by flow/discharge alterations.  Flow reductions 
during the spawning period can dewater trout redds and strand juvenile trout after emergence 
(Parametrix, 2003). 

The Columbia River redband trout Oncorhynchus mykiss gairdneri is a subspecies of rainbow 
trout native to the Columbia River drainage east of the Cascade Mountains as far as barrier falls 
on the Snake, Spokane, Pend Oreille, and Kootenai Rivers (Allendorf et al. 1980; Behnke 1992).  
Little is known about the status of redband trout in the Spokane River system (Thurow et al. 
1997); however, we do know that their populations have been significantly impacted.  Factors 
contributing to the decline in redband trout abundance, distribution, and genetic integrity include: 
habitat loss and degradation, passage barriers, dams, hybridization, and competition with non-
native fish (Williams et al. 1989; Behnke 1992; Thurow et al. 1997).  Redband trout are classified 
as sensitive species or species of special concern by several state and federal agencies (Muhlfeld 
et al. 2001).  Rainbow trout are a WDFW Priority Species (WDFW, 2006). 

A. Fresh Water Designated Uses and Criteria 
Aquatic life uses are designated based on the presence of, or the intent to provide 
protection for, the key uses.  It is required that all indigenous fish and non-fish aquatic 
species be protected in waters of the state in addition to the key species described below. 

This use occurs from the Stateline to Nine Mile Dam (river mile 96.5 to river mile 58.0) 
and then again from Long Lake Dam to river mile zero of the Spokane River (river mile 
33.9 to river mile 0).  Spawning, rearing, and migration as defined by WAC 173-201A-
200(a)(iii): The key identifying characteristic of this use is salmon or trout spawning and 
emergence that only occurs outside of the summer season (September 16 – June 14).  
Other common characteristic aquatic life uses for waters in this category include rearing 
and migration by salmonids. 

This use occurs from Lake Spokane or Nine Mile Bridge to Long Lake Dam (river mile 
58 to river mile 33.9).  Core summer salmonid habitat as defined by WAC 173-201A-
200(a)(ii): The key identifying characteristics of this use are summer (June 15 – 
September 15) salmonid spawning or emergence, or adult holding; use as important 
summer rearing habitat by one or more salmonids; or foraging by adult and sub-adult 
native char.  Other common characteristic aquatic life uses for waters in this category 
include spawning outside of the summer season, rearing, and migration by salmonids. 

B. Discharge Operations for Protection of Fish 

Water quantity directly affects many other water quality parameters that affect fish.  Flow 
for fish has been the single biggest Water Quality Certification issue related to 
hydropower in Washington State (WDOE, 2005b). 

Adequate flows are necessary to protect fish and other aquatic organisms.  In addressing 
discharge operations for the protection of fish habitat, the term "instream flow" is 
sometimes used to identify a specific stream flow (typically measured in cubic feet per 
second, or cfs) at a specific location for a defined time, and typically following seasonal 
variations.  Instream flows are usually defined as the minimum stream flows needed to 
protect and preserve instream resources and values, such as fish, wildlife and recreation.
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Key life stages for trout that are targeted for protection include spring spawning and 
summer rearing.  Avista dam operations affect spawning success throughout the Spokane 
River in the spring when river discharge is curtailed to fill Lake Coeur d’Alene.  During 
the summer and in low water years, discharge operations determine the quality and 
quantity of summer rearing habitat. 

Water flows also greatly influence water quality parameters that have numeric criteria, 
such as temperature, gas super-saturation, dissolved oxygen, and turbidity.  In order to 
fully understand the flow in the Spokane River, the entire system must be looked at, 
above ground and underground.  There is a relationship between the Spokane River 
system and the Spokane Valley and Rathdrum Prairie Aquifer (Aquifer), the sole source 
of water for most of the people in Spokane County, Washington and Kootenai County, 
Idaho. 

A strong connection between the Aquifer and the Spokane River is present throughout 
the river’s length, from Lake Coeur d’Alene to the confluence with the Little Spokane 
River.  Although the Aquifer-River interchange is complex, studies of the river have 
identified gaining and losing reaches along the river (Kahle et al., 2005; Kahle et al. 
2007). 

In areas along the Spokane River where the water table is far below the bed of the river, 
water percolates through the gravelly bed and downward into the Aquifer, recharging the 
groundwater system.  Computer modeled and actual measured streamflow gains and 
losses have measured on various segments of the river (Hsieh et al., 2007).  In these areas 
the reach of the river is losing water, and these reaches are signified with red numbers 
and negative numbers in Figure 4-1.  In other areas where the water table in the adjacent 
river banks is higher than the river bed, the Aquifer loses water through springs and seeps 
and ultimately adds volume to the river flow.  In these areas the reach of the river is 
gaining, and these reaches are shown as positive numbers in Figure 4-1. 

C. Upper Falls Dam 
1. The Upper Falls Project area and river has been heavily modified for more than 

100 years as the bank was shaped to stabilize roads, railroads, and to 
accommodate other urbanization and hydroelectric development activity (FERC, 
2007).  Little is known about the aquatic habitat and fish populations in this reach 
of river, and the potential effects of the proposed change in Project operations for 
the intermittent aesthetic discharge flow. 

2. A recent survey by WDFW indicated a small population of redband rainbow 
trout exists in this reservoir and that natural spawning may be occurring in the 
free flowing section of river at the head of the reservoir.  An isolated, self-
sustaining mountain whitefish population is known to occur here, their numbers 
reflect this and they don’t exist in the section of river above Upriver Dam.  Other 
game fish such as sterile rainbow trout, smallmouth bass and brown trout, 
contribute to this diverse fishery (O’Connor and McLellan, 2008). 
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3. Current operations dewater the north and middle channels below Upper Falls 
Dam in the summer while water is routed through the South Channel dam 
(Avista, 2005).  There is a proposal to intermittently release water through the 
north and middle channels for aesthetic purposes.  Potential affects to aquatic life 
from intermittent water releases/spills may include fish entrainment from the 
reservoir, downstream stranding of fish, and related flow/discharge fluctuations 
on other aquatic biota. 

 D. Monroe Street Dam 
1. Monroe Street impoundment is essentially isolated from the larger free-flowing 

portion of the river and has no tributary stream (FERC, 2007; Avista and 
WDFW, 2004).  The impoundment provides for over-winter pool habitat, and 
deep, cool-water refugia in the summer for several species in the Spokane River. 

2. During high flow years, erosion contributes to the mobilization of significant 
amounts of bedload material moving through the system.  Bedload material gets 
deposited behind the Monroe Street Dam, and dredging of this material is 
required to clear the intakes to the Dam (permitted by WDFW and USCOE).  
Dredged material is deposited immediately downstream of the spillway for 
dispersal.  The specific physical and chemical composition of this material is 
unknown; however, it is basically comprised of cobble, gravel, and sand 
according to Avista’s HPA application in 2002.  The dispersal of this material is 
dependent on the following year’s flow, which may not be of the same magnitude 
that originally transported it there. 

Subsequent flows of lesser magnitude may not provide the required carrying 
capacity to adequately move the material and provide for habitat forming 
processes.  The fate and transport of the dredged material is unknown as well as 
the potential effects on spawning habitat downstream. 

3. Redband trout are known to spawn throughout the free-flowing portions of the 
Spokane River.  Flow/discharge reductions and fluctuations can affect spawning 
success and contribute to redd dewatering in the lower Spokane River 
(Parametrix, 2003).  Some successful spawning in the Spokane River is 
responsible for maintaining redband trout populations in both the upper and 
lower Spokane River, based on genetic data (Small et al. 2007).  Critical 
information is lacking to understand the effects of flow/discharge alterations on 
the redband trout fishery below the Monroe Street Dam.  This native trout 
population provides for an important recreational fishery. 

4. It has been suggested that spawning gravel is a limiting factor to natural 
recruitment of native salmonids (Kleist, 1987).  This was based on observations 
of limited spawning habitat, the apparent low success of spawning, and 
consequent fry survival.  A later study verified the distribution, timing of 
spawning, and fry emergence in two free-flowing reaches of the Spokane River 
(Parametrix, 2003). 

5. Spawning success, and subsequent year class strength, is related to 
flow/discharge in the upper Spokane River (Bennett and Underwood, 1988; 
Underwood and Bennett 1992; Avista, 2000). 

Current watershed planning efforts are attempting to address minimum discharge 
flows adequate for protecting spawning habitat and for providing adequate 
summer rearing habitat (EES, 2007).
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6. The spring hydrograph as influenced by Avista’s operations has changed since 
1980 affecting redband trout spawning and incubation in the upper Spokane 
River (O’Connor and McLellan, 2008.).  With reduced flows for incubation and 
emergence between 1985 and 1990, it was estimated that redband trout 
abundance in the upper Spokane River declined 75% (IDFG, 1990). 

 E. Nine Mile Dam 
1. The Nine Mile Dam influences aquatic biota with high levels of sedimentation 

and reduced velocities in the reservoir and altered bedload and flow dynamics in 
the reach downstream of the dam.  Nine Mile Dam captures bedload and passes 
mostly sand and silt (Golder 2005, NHC 1999).  Shifting sand deposits within the 
reservoir are unsuitable habitat for most species of benthic macroinvertebrates.  
Macroinvertebrates are the primary food source for most fish species, with the 
exception of large piscivorous fish. 

2. The confined, free flowing reach within one mile below the dam is comprised of 
mainly large boulder and cobbles, commonly referred to as riverbed armoring.  
The armoring of substrates below dams can result in substrates becoming too 
coarse for spawning salmonids (Parfitt and Buer 1980; Buer et al. 1981). 

The combination of bedload trapping upstream and altered bedload dynamics 
downstream affects potential trout spawning habitat between the Nine Mile 
tailrace and Lake Spokane. 

3. It is uncertain how the installation of the proposed rubber dam atop Nine Mile 
Dam and a change in operations will influence aquatic biota upstream and 
downstream of the dam and wetland/riparian habitat in both reservoirs.  
Additional information is necessary to evaluate these affects.  Other Dam 
operations potentially affecting fish and fish habitat include ramping rates and 
flow control. 

 F. Long Lake Dam 
Long Lake Dam creates a reservoir of 5,060 surface acres referred to as Lake Spokane.  
The Project converts approximately 23.5 miles of river into lacustrine habitat.  
Approximately 1,100 acres of this reservoir is considered littoral (shallow-water) habitat 
(SCCD 2001), with the remaining 3,960 acres considered limnetic (open-water) habitat.  
Hydropower operations generally influence fish populations, habitat, and other aquatic 
biota in the Lake through management of the reservoir level, reservoir residence time, 
and habitat connectivity.  Fishery and habitat issues related to hydropower operations in 
Lake Spokane include the following: 

1. Winter drawdown reduces the water levels of the reservoir approximately 10 to 14 
feet (Avista, 2005).  The drawdown forces juvenile fish out of complex littoral 
habitats into limnetic habitat (Osborne et al., 2003), which can increase predation by 
adult fishes.  As a result of reservoir conditions, the most abundant game fish species 
was yellow perch and the most abundant species overall were carp in littoral habitat 
and northern pike minnow in limnetic habitat (Osborne et al., 2003). 

2. Drawdowns physically entrain fish at the Dam to some degree, resulting in reduced 
fish abundance.  At Long Lake Dam the risk of fish entrainment for young littoral 
fish is probably moderate; however, there are no existing investigations of the rate of 
entrainment or survival of entrained fish for any of the five facilities in the Spokane 
River Project (Parametrix, 2004).
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3. Warm water fish utilized in the recreational fishery predominantly occupy littoral 
habitats.  In Lake Spokane littoral habitats account for roughly 25% of the habitat 
available to fishes.  Although Lake Spokane is a nutrient rich impoundment with a 
high level of primary production (Soltero et al., 1992), Osborne et al. (2003) 
indicated that only a small proportion of the species present in Lake Spokane utilize 
the remaining 75% of the lake. 

 G. Plans, Agreements and Strategies to Protect Aquatic Life Uses 
• The Watershed Planning Act: WRIA 54/57 and 55/57 Watershed Plans.  The 1998 legislature 

passed ESHB 2514, codified into Ch. 90.82 RCW, to set a framework for developing local 
solutions to watershed issues on a watershed basis.  Ch. 90.82 RCW states: The legislature finds 
that the local development of watershed plans for managing water resources and for protecting 
existing water rights is vital to both state and local interests.  In this process, consideration is 
given to the needs of fish, wildlife, water quality, aesthetics, and recreation.  Fish are markers for 
the vitality of river ecosystems, and require adequate stream flows at key life stages as an 
important part of their habitat.  Planning efforts for WRIA 55/57 are completed but the process 
for WRIA 54/57 is ongoing.  Please see Appendix B for a more complete summary of the WRIA 
55/57 plan and its relationship to this Certification. 

• Policy of the Washington Department of Fish and Wildlife Concerning Wild Salmonids.  The 
goal of WDFW’s Wild Salmonid Policy is to protect, restore, and enhance the productivity, 
production, and diversity of wild salmonids and their ecosystems to sustain ceremonial, 
subsistence, commercial, and recreational fisheries, non-consumptive fish benefits, and other 
related cultural and ecological values.  Key elements of this policy applicable to the Spokane 
River Project are attached to this Certification in Appendix C. 

• Intermountain Province Subbasin Plan.  The Northwest Power Planning Council’s (Council) 2000 
Fish and Wildlife Program established a basin-wide vision for fish and wildlife, and included 
broad biological objectives, and a corollary set of action strategies to achieve that vision.  The 
Council is implementing the Programs through sub basin plans developed locally in most of the 
50 tributary sub basins of the Columbia River. 

Sub basin plans will be used to help direct Bonneville Power Administration 
(BPA) funding of projects that protect, mitigate and enhance fish and wildlife 
that have been adversely impacted by the development and operation of the 
Columbia River hydropower system including the Spokane River.  The 
Intermountain Province (IMP) is located in the northeast corner of Washington 
State and the northern Idaho panhandle and includes the Spokane and Coeur 
d’Alene sub basins. 

Major elements of the plan include the following: 

• An assessment providing the technical foundation for the plan by describing 
the current condition of fish and wildlife in the sub basin and identifying 
limiting factors; 

• An inventory providing a summary of recent and ongoing projects to protect, 
mitigate, and enhance fish and wildlife in the sub basin, along with an 
analysis of evident gaps; and 

• A management plan describing the vision, objectives and prioritized 
implementation strategies in the sub basin.

http://apps.leg.wa.gov/rcw/default.aspx?cite=90.82
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• Interagency Agreement between Washington State Department of Ecology and Washington State 
Department of Fish and Wildlife.  In 2007, Ecology entered into an Interagency Agreement (IA) 
with the WDFW for the purpose of obtaining WDFW’s expert consultation and coordination on 
fishery issues involving the Spokane River Project.  Under the Agreement, WDFW will provide 
technical support for Ecology on aquatic life issues as needed.  A copy of this IA is attached to 
this Certification as Appendix D. 

• Washington Department of Fish and Wildlife - Goals and Objectives for Fish, Wildlife and 
Habitat Management in the Spokane River Sub-Basin: Management Planning Framework With 
Enhancement Opportunities at High Priority Sites (2006): 

Key elements of this document highlight the following points: 

• Preserve and perpetuate diverse fish and wildlife populations 

• Maintain natural fish and wildlife production at levels that provide 
appropriate and optimal recreational opportunities. 

• Secure, maintain, and enhance diverse habitats of sufficient quantity 
and quality to provide for wildlife populations, while minimizing 
habitat damage and off-site conflicts. 

• Participate in the implementation of recovery plans and contribute to 
the restoration of all native fish and wildlife species classified as 
federal or state endangered, threatened, candidate or sensitive. 

• Maintain or develop habitat connectivity to provide for safe fish and 
wildlife movement. 

 H. Non-native Invasive Aquatic Plants 
1. Lake Spokane 

The formation and operation of Lake Spokane creates an aquatic environment 
that is suitable for various aquatic plants to thrive, including non-native and 
invasive aquatic weeds. 

The Long Lake Dam contributes to proliferation of aquatic weed species by 
creating a relatively stable water level, a seasonally stratified lake environment 
with a warm epilimnion, and slack water environments that trap fine sediments 
and cycle nutrients.  Eurasian watermilfoil (Myriophyllum spicatum), referred 
hereafter as milfoil, is the most detrimental and problematic of the aquatic weeds 
at present. 

The aquatic bed wetlands contain substantial areas of floating-leaf, vascular 
aquatic vegetation that are found primarily in the upper portion of the reservoir 
where shallow water (littoral) areas are more extensive.  Shallow littoral areas are 
dominated by non-native species, particularly yellow floating heart (Nymphoides 
peltata) and milfoil.  Milfoil infests much of the sublittoral habitat as well.  Other 
non-native aquatic species of concern in Lake Spokane, include purple loosestrife 
(Lythrum salicaria), and yellow flag iris (Iris pseudacorus) (Parametrix, 2004). 

Milfoil became established in Lake Spokane during the 1990s, and under current 
dam operations, which includes winter drawdowns, its spread has been rapid.  Its 
presence has affected the ecology and public use of the lake.  The plant has 
invaded the lake’s native plant beds and has formed a monoculture instead of the 
native plant mix that once existed (SCCD 2001).  This monoculture of aquatic 
weeds limits habitat function and diversity that fish and wildlife species that 
depend on Lake Spokane. 

Parametrix mapped 373 acres of yellow floating heart in 2003 and Tetra Tech 
(SCCD, 2001) mapped 470 acres of yellow floating heart/white lily in 2000.  
According to Tetra Tech’s survey (2001), there were approximately 1,100 acres 
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of littoral habitat in Lake Spokane, where non-native plants covered about 700 
acres; 230 acres were occupied by milfoil; and the remainder by yellow floating 
heart.  In 2005, it was estimated that milfoil probably occupies over 90 percent of 
the littoral area (Winterowd, 2005).  The difference between Parametrix and 
Tetra Tech survey results could be due to an annual variation, but is more likely 
due to differences in sampling and mapping methods, protocol, and the overall 
study purposes.  Parametrix used aerial photographs taken at 20,000 feet above 
sea level, and Tetra Tech used detailed boat and diver surveys to view below the 
water’s surface. 

2. Nine Mile Reservoir 
Lake Spokane has been most affected by milfoil; however, there is a high 
potential that it will occur in Nine Mile reservoir.  Milfoil exists in waters above 
the Nine Mile Development, in Lake Coeur d’Alene, as well as below in Lake 
Spokane.  With plant fragmentation as a natural means of plant proliferation, 
there is a very high likelihood that milfoil will spread and proliferate in the Nine 
Mile Project area.  Currently, Nine Mile reservoir is operated with seasonal 
drawdowns of up to 10 feet from spring through summer.  This type of operation 
may preclude the establishment of milfoil in this reservoir through desiccation of 
available habitat.  However, the installation of a rubber dam may alter operations 
and stabilize the pool level, possibly promoting the establishment of milfoil.  
Small-motorized boats are allowed in this reservoir and are a common vector in 
the spreading of milfoil.  With a potential change in operations combined with 
milfoil plant fragments from waters above, and motorized boat usage, Nine Mile 
reservoir is at risk of an infestation of milfoil. 

 I. Sediment 
1. Upper Falls Dam 

Upper Falls Dam is operated as a run-of-river facility, with little fluctuation in 
reservoir level.  The urban and industrial developed areas of the shoreline around 
the reservoir have been greatly altered and are typically characterized by large 
rock, boulder fill, and other constructed materials.  Undeveloped portions of the 
shoreline are well vegetated with a shrub and deciduous tree riparian fringe 
characteristic of a stable reservoir level. 

The Upper Falls impoundment (2 miles below Upriver dam) is 6 miles long, 150 
acres and is relatively shallow (Avista 2005).  The North Channel spillway gates 
are situated near the channel bottom, and it is likely that sediment moves through 
this facility relatively unobstructed (Golder 2004, Avista 2005).  In the upper 
Spokane River, sediment sources include normal bank erosion and bed scour 
during relatively high flows (Golder 2004).
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2. Monroe Street Dam 
Monroe Street Dam is 0.2 miles long, creates a 5-acre reservoir, and is operated 
as a run-of-river facility with very minimal reservoir fluctuations.  The reservoir 
is located within the incised bedrock ledges that form the Spokane Falls.  The 
bedrock-controlled reach of river and steeper gradient indicates an increased 
potential for sediment transport.  However, the 24-foot high dam traps bedload 
sediment transported during high-flow events.  The bedload material deposited 
behind the dam is comprised of cobble, gravel, and sand (as reported in Avista’s 
2002 HPA application).  Sediment sampling within the Upriver Dam 
impoundment also indicates that the majority of the substrate is cobble, gravel, 
and sand but with elevated concentrations of PCBs and metals (Johnson, 1999; 
Johnson and Norton, 2001; as cited in Golder 2004). 

Sediment deposition and buildup behind Monroe Street Dam blocks the power 
intake adjacent to the dam’s south abutment.  To alleviate the blockage, the 
material is dredged from the intake and placed in the spillway for redistribution 
in the river.  Sediment sampling in the Spokane River above and below this dam 
indicates the presence of cadmium, lead, and zinc in various concentrations 
(WDOE, 2001; Grosbois et al., 2001). 

3. Nine Mile Dam 
The Nine Mile Dam is 16 miles downstream from the Monroe Street Dam.  The 
reservoir is 6 miles long with a surface area of 440 acres at full pool (with 
flashboards).  Riparian vegetation and forested wetlands along the reservoir have 
developed under fluctuating reservoir levels of up to 10 feet.  Sediment 
deposition significantly influences the reservoir environment in terms of 
vegetation (riparian and aquatic), the fisheries, and benthic invertebrates.  The 
reservoir is essentially full of sediment but proposed alterations to the dam 
structure and operations may further alter the reservoir environment. 

It is estimated that approximately 2.2 million cubic yards of sediment has come 
to rest within the Nine Mile Reservoir (NHC, 1999).  This rough estimate of the 
sediment accumulated in the reservoir since 1906 was made by assuming that 
most of the deposition occurred in the first mile upstream of the dam.  This 
estimate also assumes an average deposition thickness of 40 ft, which was 
established from comparing surveyed bed levels in 1906 and 1996. 

On average over this 90-year period, the deposition rate of sediment from outside 
the project area has been approximately 25,000 cubic yards per year.  During 
high flow events, deposition rates can be much higher.  A comparison survey 
done between 1996 and 1997 (NHC, 1999) showed that approximately 75,000 
cubic yards were deposited in the reach just upstream of the dam during that 
year. 

In 1999, it was estimated that five years of available storage remained before the 
area upstream of the spillway was filled (NHC, 1999).  Once equilibrium is 
reached in the Nine Mile Reservoir, sediment accumulation in Lake Spokane 
should increase.  Bank erosion occurs along portions of the reservoir shoreline 
where the main channel has filled in with sediment resulting in a lateral shift of 
the river (NHC, 1999).
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4. Rubber Dam Proposal at Nine Mile Dam 
There is a proposal to replace the wooden flashboards with a more permanent 
rubber dam.  This modification has the potential to alter sediment transport and 
deposition in the Nine Mile pool.  Currently, timber flashboards are installed on 
the spillway crest each year at the onset of the low flow season, typically late 
July or early August, to raise the effective crest height by 10 feet, creating 
relatively low velocities in the reservoir (NHC, 1999).  During these low flow, 
high water level periods, little or no bed load movement occurs past the dam.  
Operation of the rubber dam would extend the time period these conditions 
occur.  If the pool is maintained 10 feet higher for longer periods, it is possible 
that the area of deposition may increase (FEIS, 2007). 

5. Long Lake Dam 
Long Lake Dam creates a reservoir 23.5 miles long with a surface area of 5,060 
acres.  The slack water environment results in deposition of a majority of 
sediment that passes the Nine Mile Dam.  Distribution of the sediment varies, but 
the majority of the sediment settles in the upper portion of the reservoir. 

It is estimated that 35 to 50 percent of the fine suspended sediments passing 
through Nine Mile Reservoir are deposited in the deeper areas of Lake Spokane 
(NHC, 1999). 

Virtually all of the coarser sediments passing Nine Mile Dam are deposited near 
the head of the reservoir approximately at the point where the bottom of the 
reservoir begins to deepen and velocities decrease.  Remaining amounts of 
suspended sediments travel downstream during high flows. 

Approximately 20 percent of Lake Spokane’s total storage volume may be filled 
with sediment in the next 50 years (NHC, 1999).  Should current levels of 
sediment load into the Spokane River continue, sediment deposition downstream 
of Nine Mile Reservoir in the upper six miles of Lake Spokane could increase 
bed elevations in some places by as much as 5 feet over the next 50 years.  The 
changes and potential consequences will be most evident in existing shallow 
water areas in the upper portion of the reservoir. 

Sediment deposition in Lake Spokane contributes to nutrient loading and new 
substrate for invasive aquatic plants, while decreasing water depth and altering 
habitat for fish and wildlife species. 

The Hangman Creek watershed is 431,000 acres.  A TMDL is under 
development for the Washington portion of the watershed and will set allocations 
to reduce total suspended solids throughout the watershed resulting in less 
sediment delivery to the Spokane River. 

IDEQ has an approved TMDL in place for a relatively small area in the Upper 
Hangman Creek watershed (10,000 acres) that includes daily sediment load 
targets (IDEQ, 2007). 
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 J. Wetlands 
• Importance of Wetlands 

Wetlands are important for maintaining water quality.  Important functions of 
wetlands include, but are not limited to: 

• Removing sediment, phosphorus, nitrogen, and toxics 

• Providing habitat for cover, rearing, and food chain support 

• Retaining waters and further reducing impacts from runoff 

• Providing water during low flow periods 

• Cooling water 

• Abating erosion 

• Effects of Dam Operations 

The following are types of activities related to dam operations that can cause 
impairment of the use: 

• Dam operations and construction can exceed the wetland’s ability to 
assimilate sediments, nutrients, and toxins. 

• The introduction of nutrients or organic material to a wetland can lead to a 
high biochemical oxygen demand (BOD), which in turn can lead to reduced 
dissolved oxygen.  Increases in nutrients can favor one group of organisms 
(such as algae) to the detriment of other types such as submerged aquatic 
vegetation.  This potentially causes adverse health effects, objectionable 
tastes and odors, detrimental impacts to aquatic organisms and wildlife, and 
other problems. 

• Changes in water height and flow can significantly affect a wetland’s ability 
to provide water quality and water quantity support to the use of water 
supply. 

• Severe water fluctuations limit denitrification and phosphorus retention.  
Changes in pH to more acidic conditions can reduce the wetland’s ability to 
process nitrogen and phosphorus. 

• Increases in water volume and/or velocity increase loading and decrease 
sedimentation rates in the wetland, thereby decreasing the effectiveness of 
the wetland’s ability to remove and retain nutrients and sediments. 

• Increased velocities can also cause decreased water storage time in the 
wetland, which will reduce the opportunity for the wetland to serve as a 
groundwater recharge source. 

• Drawdown of wetland water levels often concentrates and mobilizes 
nutrients locked up in the exposed substrate. 

• Changes in water velocity and volume may result in reduction of wetland 
quality and diversity of wetland types. 

• Changes to a wetland's outlet can also significantly affect the water within 
the wetland.  Wetlands with no outlets or constricted outlets have an 
increased probability of adsorption, biological processing, and retention of 
nutrients.  Alterations to the outfall that increase the flow out of the wetland 
will reduce the ability of the wetland to perform these functions. 

• Removal, change, or death of vegetation, because of dam operations or 
construction activities, alters the wetland’s ability to remove or store water, 
nutrients, and other materials. 
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• Water Quality Standard 

The antidegradation policy in the water quality standards requires the protection 
of wetlands by ensuring all human activities that may lower water quality are: 

• Necessary 

• In the overriding public interest 

• Do not harm any existing or designated uses 

Along the 27 miles of free-flowing sections of the Spokane River within the 
study area, palustrine forested and scrub-shrub wetlands occur intermittently in 
narrow bands along the shorelines. 

• Nine Mile Dam to Long Lake Dam 
As part of the relicensing process, a wetland study was developed by Avista 
(Spokane River Hydroelectric Project Wetland and Riparian Habitat Mapping 
and Assessment, Parametrix, July 9, 2004).  The objectives of the study were to: 

a. Prepare a map and database of current wetland and riparian habitat types 
to describe current conditions and to facilitate assessment of the effects 
of continuing operations of the Spokane River Hydroelectric Project 
(Project). 

b. Determine changes in wetland/riparian habitat types and areas from the 
Spokane River Project covering the period before operations began to the 
present. 

Based on the Parametrix study, the following conclusions were reached for this 
portion of the Spokane River and the page numbers are cited in parenthesis after 
each section: 

Because of the limitation of the pre-project and other historic data in some areas, 
particularly along the Spokane River, a complete historical comparison of 
quantitative and qualitative habitat changes was not possible for the entire study 
area (page v). 

Lacustrine littoral aquatic bed covers 373 acres of this total containing primarily 
yellow floating heart, a non-native species.  Yellow floating heart forms dense 
monotypic stands.  These low diversity stands exclude native species and provide 
relatively low habitat functions (page vi). 

Since 1957, or during the last 46 years of project operations, aquatic bed 
wetlands have increased 64 percent in Lake Spokane, or an average increase of 
3.3 acres/year.  These wetlands are comprised of mostly non-native invasive 
plants, which can out compete and preclude establishment of native aquatic 
plants (page vi). 

Over time, diverse and valuable wetlands along the Lake Spokane arm of the 
Spokane River, immediately downstream of Nine Mile Dam, have been 
converted to 465 acres of aquatic bed wetlands through periodic inundation.  This 
wetland monoculture promotes negative impacts to the system.  An example 
would be aquatic weed proliferation and promoting dominance of particular 
wildlife and non-native fish species.
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4.3 Total Dissolved Gas 
 TDG can be a concern at hydroelectric projects due to the effects of water pouring over the 

spillway of a dam and plunging into tailrace waters thereby creating air bubbles.  When these are 
carried to the depth in the dam’s stilling basin, the higher hydrostatic pressure forces air from the 
bubbles into solution.  The result is water supersaturated with dissolved nitrogen, oxygen, and the 
other constituents of air.  As the bubbles rise in the aerated zone of the tailrace, some of the gas 
leaves solution.  However, as the bubbles dissipate and the water enters the downstream reach, 
the remaining TDG will remain unless wind or channel induced turbulence causes more 
degassing.  TDG may also be increased or decreased by natural phenomena, for instance in the 
case of the Spokane River system, the Spokane Falls.  Plunging waterfalls can generate gas. 

 TDG levels in the river downstream of Upper Falls and Monroe Street Dam are the result of TDG 
produced from Spokane Falls and are not related to Dam operation.  TDG levels produced by 
Spokane Falls were some of the highest observed in the Project area during 2003 and 2004 
monitoring.  Although some dissipation of TDG occurs between Monroe Street and Nine Mile 
Dams, the elevated TDG levels in the forebay of Nine Mile may be the result of TDG produced at 
Spokane Falls.  Very little, if any, additional TDG is generated by Nine Mile Dam.  Based on 
monitoring data during 2004, spill at Nine Mile Dam appeared to dissipate TDG, although, TDG 
concentrations did exceed standards at Long Lake Dam.  The Spokane River is listed on 
Washington State’s Water Quality Assessment 303(d) list for TDG at the tailrace of Long Lake 
Dam. 

 A. Numeric Criteria, Narrative Criteria and Critical Period 
 Total dissolved gas (TDG) is measured in percent saturation.  Washington state’s water 

quality regulations establish a numeric TDG criterion of 110 percent saturation for the 
protection of aquatic species.  The standards specify that when a water body does not 
meet its assigned criterion due to natural climatic or landscape attributes, the natural 
conditions constitute the water quality criteria (WAC173-201A-260(1)(a).  The critical 
period for TDG exceedances of the 110 percent saturation criteria is usually during the 
mid March to mid April timeframe. 

B. 7Q10 
 The 7Q10 flood flow is the highest seven consecutive day average flow with a 10-year 

recurrence frequency.  The 7Q10 flood flow was calculated to be approximately 32,000 
cfs with a spill flow of 27,000 cfs (WDOE, 2005a).  The TDG standard is waived for 
flows equal to and greater than the 7Q10 flood flow. 

 C. Upper Falls Dam 
1. Continuous measurements of TDG upstream of Upper Falls indicate that TDG 

remained below 110 percent during the spill season of 2003 (WDOE, 2005a) 
(Golder, 2003).  All TDG measurements for the Upper Falls Development 
forebay, tailrace, and immediately downstream of the spillway were below the 
110 percent criterion. 

2. No compliance issues are necessary for Upper Falls Dam regarding TDG. 
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 D. Monroe Street Dam 
1. At the Monroe Street Dam forebay, spot TDG measurements ranged from 103 to 

114 percent and measurements at the intake and in the tailrace were essentially 
similar (Golder, 2003).  Water flowing over the lower falls attained levels of 128 
TDG% and was one of the highest TDG sources identified in the study area.  
TDG measurements at a station 0.7 mile downstream of the lower falls ranged 
from 104 to 128 percent of saturation during peak flows in late March to early 
April 2003.  TDG levels dissipated further in the 10.3 mile long reach between 
this station and Nine Mile Dam. 

2. No compliance issues are necessary for Monroe Street Dam regarding TDG. 

 E. Nine Mile Dam 
1. TDG levels measured in the Nine Mile Dam forebay ranged from 93 to 121 

percent of saturation (Golder, 2003).  Over the majority of the monitoring period, 
TDG levels fluctuated substantially (e.g., from 3 to 7 TDG %) on a daily basis.  
However, daily minimum TDG levels were in excess of 110 TDG% from 18 
March to 7 May.  TDG measurements obtained 0.4 mile downstream of the Nine 
Mile dam ranged from 96 to 123 percent (Figure 4-2).  During peak spill periods 
in 2004, tailrace TDG levels were typically 2 to 4 TDG% lower than forebay 
TDG values (Golder, 2004). 

Figure 4-2 A comparison of forebay and tailrace TDG% data recorded at Nine Mile Dam 
during the Spokane River TDG study from 24 February to 17 June 2003 
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2. 2004 data demonstrated that Nine Mile Dam did not contribute to elevated TDG 

concentrations at some flow conditions, but may in fact reduce TDG levels 
(Golder, 2004).  However, there is an uncertainty in this conclusion due to a lack 
of data recorded at higher flows.  More studies and information is needed to 
identify what is occurring at Nine Mile Dam. 

F. Long Lake Dam 
1. TDG measurements in the Long Lake Dam forebay ranged from 101 to 123 percent, 

and typically had daily fluctuations of less than 5 percent (Golder, 2003).  TDG 
levels at the forebay station were generally in excess of 110 TDG% from 30 March to 
15 May and from 21 May to 10 June.  TDG measurements obtained 0.6 mile 
downstream of Long Lake Dam ranged from 90 to 129 percent.  Total dissolved gas 
levels in the Long Lake tailrace were in excess of 110 TDG% from 20 March to 15 
May.  TDG levels were generally in excess of 120 TDG% from 24 March to 14 April 
and from 21 April to 29 April (Figure 4-3).
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Figure 4-3.  A comparison of forebay and tailrace TDG% data recorded at Long Lake Dam 
during the Spokane River TDG study from 24 February to 17 June 2003 
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2. Vertical TDG profiles conducted near maximum stratification in 2004 suggested 
that random mixing of the stratified layers of water (e.g. wind events, dam 
operations, etc) was likely the cause of the rapid and typical large fluctuations in 
forebay TDG recorded in late spring 2003 and 2004.  These fluctuations in 
forebay TDG generally were not reflected in the tailrace TDG data. 

3. Monitoring of TDG levels in the forebay and generation plume during a 20 day 
period during May 2006 suggested that average TDG levels in the generation 
plume (i.e. below the powerplant) were the similar to average levels in the 
forebay and were less variable (Golder, 2006).  Flows ranged from 14,430 to 
19,690 cfs. 

4. Further downstream, the water flowing into the forebay of Long Lake Dam 
contains TDG levels above 110 percent due to the falls from Spokane Falls 
mentioned previously.  Those TDG levels are increased between the Long Lake 
forebay and Long Lake tailrace due to spill operations at Long Lake Dam.  

 G. Important Observations Regarding Figures 4-2 and 4-3 
TDG levels in the Long Lake Dam forebay are consistent with TDG levels exiting in the 
Nine Mile Dam tailrace, and may be the result of TDG produced at Spokane Falls or by 
TDG produced at Nine Mile Dam.  Important observations regarding Figures 4-2 and 4-3 
are summarized below (Data from Golder and Associates Reports, 2003 and 2004): 

1. During the onset of spill (prior to April 1 in 2003) there is about a two-week lag 
between TDG levels in the Nine Mile tailrace and the Long Lake forebay.  When 
TDG is elevated above 110 percent in the Nine Mile tailrace, TDG in the Long 
Lake forebay is less than 110 percent. 

2. After peak spill (after April 1 in 2003), TDG levels increase between the Long 
Lake forebay and Long Lake tailrace due to Long Lake Dam spill operations.  
This TDG is based on measurements in the tailrace below the spillway.  TDG in 
the generation plume below the powerplant is representative of conditions in the 
forebay (see Figure 4-3 and discussion below).
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3. Measured TDG levels in the forebay are influenced by temperature or other 
hydrodynamic factors during the late spring.  As shown on Figure 4-2, higher 
TDG levels may be observed in the forebay even when low TDG levels are 
observed in the tailrace.  Under conditions when the reservoir is thermally 
stratified, the highest forebay TDG levels will be recorded near the surface (i.e., 
at the standard monitoring depth of 3 m).  However, these data are not 
representative of the TDG of the whole reservoir or of the water released 
downstream through generation.  Consequently, reliance on forebay TDG 
monitoring data at Long Lake may result in erroneous estimates of TDG 
formation by the spillway if forebay data are used in a mass balance calculation 
of spillway TDG formation. 

 This discussion illustrates that, while TDG formation from the operation of the Long 
Lake Dam spillway does occur, the levels of TDG attributed to the spillway operation are 
not clearly measurable and are less than the absolute levels of TDG measured below the 
Dam. 

 H. Plans, Agreements and Strategies 
1. Initial abatement feasibility through spill gate configuration 

Avista conducted an initial evaluation of TDG abatement feasibility by testing 
different spill gate configurations (Golder, 2003).  The results of the gate tests 
suggest that to reduce downstream TDG levels during high flows, gates 1, 2, 7 and 8 
are preferred over gates 3 through 6.  Based on discussions with Avista personnel, 
gates 1 and 2 are typically not used.  Spill through gates 7 and 8 are also avoided to 
minimize erosion of the north river bank.  Downstream TDG level would likely be 
reduced by not using gate 5 and splitting flows among gates 3, 4, and 6. 

2. Initial abatement feasibility through structural modifications 

An initial abatement feasibility report for Long Lake Hydroelectric Dam (EES, 2006) 
evaluated operating policies and structural alternatives for reducing TDG generation 
at Long Lake.  Twelve potential structural alternatives were identified and evaluated.  
Five alternatives were based on modifying the existing Long Lake spillway dam, and 
ranged from the addition of simple flow deflectors below the existing spill bays, to 
complex spillway chutes and downstream rock excavation efforts that divert flows 
away from the deep plunge pool.  Seven bypass options were considered, including 
three diversion tunnels or pipes around the dam, two new spillway alternatives, and 
two options that add generating units in a powerhouse extension or a new powerplant 
below the cut-off dam.  Based on the evaluation, the following four alternatives were 
identified as warranting further evaluation (including an estimated TDG performance 
at hydraulic capacity): 

• Spill Bay 7-8 deflectors 

• Spill Bay 7-8 deflectors/training walls 

• Spill Bay 1-2 deflectors 

• New spillway below cut-off dam 

In summary, these structural modification alternatives were an initial screening to which 
the report concluded additional TDG data from flow events near the 7Q10 level are 
required to determine their accuracy in reducing TDG concentrations.
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4.4 Water Temperature 
The Spokane River is listed on Washington State’s Water Quality Assessment 303(d) list for 
temperature from monitoring at river mile 96 during summer months.  Continuing on, 
temperatures tend to decrease downstream of Sullivan Road due to groundwater inflow.  Data 
collected during the drought conditions in 2001 indicate that temperatures of less than 20ºC 
occurred from near the Sullivan River Bridge to the Monroe Street diversion dam with the 
exceptions of areas within the Upriver Dam Pool.  The stretch of the Spokane River between 
Monroe Street Dam and Nine Mile Dam are relatively cool, generally less than 20ºC largely due 
to the cool ground water entering the river upstream as well as within this reach (Avista, 2005; 
WDOE, 2003b; Golder and HDR, 2004). 

Continuing downstream, Lake Spokane stratifies in the summer and fall with a warm upper layer, 
middle layer and cool lower layer.  The monitoring data indicates that the maximum 2001 water 
temperature reached 24 to 25ºC. The critical period for temperatures above the 20ºC criterion is 
largely during the summer months (Avista, 2005; WDOE, 2003b; Golder and HDR, 2005). 

Downstream of Long Lake Dam, water temperatures are approximately 18 to 19ºC, due to the 
fact that the penstocks draw at a depth of 30 to 40 feet below the surface sending cooler water 
downstream.  The water at this depth is much cooler that the surface water temperatures of Lake 
Spokane (Avista, 2005; WDOE, 2003b; Golder and HDR, 2005). 

 A. Numeric Criteria 
 There are special Water Quality numeric criteria for the Spokane River that apply to the 

entire project area.  These are: 1)temperatures shall not exceed a one day max of 20ºC, 
due to human activities, when natural conditions exceed this, no temperature increase will 
be allowed which will raise the receiving water temperature by greater than 0.3ºC; and 2) 
nor shall such temperature increases, at any time, exceed t=34/(T+9), where “T” 
represents the background temperature as measured at a point or points unaffected by the 
discharge and representative of the highest ambient water temperature in the vicinity of 
the discharge (Water Quality Standards for Surface Waters of the State of Washington, 
WAC 173-201A, Table 602). 

 B. Modeling Long Lake Dam and Lake Spokane 
 Two modeling efforts were undertaken to quantify the effect of the Dams on water 

temperature.  The modeling was conducted using Ecology’s water quality model of the 
Spokane River; a CE-QUAL-W2 model developed by Portland State University that 
simulates the years 2000 and 2001.  The two modeling efforts are summarized below. 

 Impounded versus Unimpounded. The first modeling effort compared the current 
(impounded) scenario (all Dams in place) with a “natural” (unimpounded) scenario (all 
Dams removed).  Water temperature comparisons under this scenario compare different 
water body types (e.g. a stratified lake versus a flowing river).  As a lake, surface layer 
temperatures in Lake Spokane are higher than under riverine conditions.  Under riverine 
conditions, water temperature in this portion of the Spokane River would be less than 20o 
C.  Under current conditions, daily maximum temperatures at the outflow of Lake 
Spokane are lower than under riverine conditions.  Water temperature in the Spokane 
River below Long Lake Dam is less than 20o C under both current and “natural” 
conditions.
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 C. Border to Upper Falls Dam 
 The Spokane River is listed on Washington State’s Water Quality Assessment 303(d) list 

for temperature from monitoring at river mile 96 during summer months.  The River 
generally exceeds the 20°C criterion from July through early September for the first 11.5 
river miles (Avista, 2005).  The Spokane River originates from surface-level outflows 
from a large natural lake with a dam at the outflow that may cause temperature criteria 
exceedances under natural conditions.  However, there is insufficient data to rule out the 
possibility that human activities have increased water temperatures over natural 
conditions in excess of allowable limits (303(d) list). 

D. Monroe Street Dam to Nine Mile Dam 
1. Below the Monroe Street Dam, groundwater provides a cooling influence and the 

river water temperature is typically below 20°C.  Nine Mile Dam causes only 
weak stratification of the river and residence time and storage volume is not 
sufficient to cause significant heating (HDR, 2005). 

2. Monitoring data collected 0.1 miles downstream from the Nine Mile Dam during 
2001 indicate that water temperatures are less than 20°C.  Additional cool water 
enters the Spokane River from the Little Spokane River, just downstream from 
Nine Mile Dam. 

3. The data show that water temperatures are in compliance with numeric water 
quality criteria under current and proposed operation of the Upper Falls, Monroe 
Street, and Nine Mile Dams (HDR, 2005) 

 E. Nine Mile Dam to Long Lake Dam 

The following information is from the Spokane River Hydroelectric Project Current 
Operations Water Quality Report, HDR March 2005.  See Figure 4-4 for sampling 
locations: 

1. Below Nine Mile Dam (Spokane River at Riverside), water temperature is 
consistently less than 20o C.  Maximum and minimum monthly temperatures 
vary significantly, ranging from 14o C to 19o C.  During the summer, the long-
term summer average temperature (June through September) of the inflow to 
Lake Spokane is approximately 16°C. 

2. Lake Spokane stratification is strongest during August when the river inflow is 
least and when solar heating is the greatest.  The highest temperatures are 
generally observed in August. 

3. At the uppermost segment of Lake Spokane (Station LL4), average August water 
temperature (during 1991 and 2000) is greater than 20o C at the surface layer and 
at 3m depth.  Below a depth of 6m, average August water temperature (during 
1991 and 2000) is less than 20o C. 

4. At the upper end of Lake Spokane (Station LL3), average August water 
temperatures (during 1966, 1991 and 2000) are similar to Station LL4 and greater 
than 20o C at the surface layer and at 3m depth.  Below a depth of 6m, average 
August water temperature (during 1966, 1991 and 2000) is less than 20o C. 

5. At the middle segments of Lake Spokane (Station LL2), average August water 
temperatures (during 1966, 1991 and 2000) in the surface layer are similar to 
Station LL3 and greater than 20o C.  Below a depth of 3m, average August water 
temperature (during 1966, 1991 and 2000) is less than 20o C. 

6. At the lower segments of Lake Spokane (Station LL1), average August water 
temperatures (during 1966, 1991 and 2000) in the surface layer are similar to 
Station LL2 and greater than 20o C.  Below a depth of 3m, average August water 
temperature (during 1966, 1991 and 2000) is less than 20o C. 
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7. At Long Lake Dam (Station LL0 near the Long Lake Dam Forebay), average 
August water temperature (during 1966, 1991 and 2000) in the surface layer are 
similar to Station LL1 and greater than 20o C.  Below a depth of 3m, average 
August water temperature (during 1966, 1991 and 2000) is less than 20o C. 

8. In 1991 and 2001, surface layer of Lake Spokane reached a maximum 
temperature of 24 to 25°C in August. 

9. Below Long Lake Dam (Spokane River at Long Lake, USGS station), available 
August water temperature data over a 19-year period between 1963 and 2003 are 
typically less than 20o C.  In some years (1968, 1971, 1973, 1977, and 1981), 
water temperatures slightly above 20o C were observed.  A continuous data set of 
discharge temperatures is not available. 

10. Water temperature in the surface layer of Lake Spokane is above 20o C during 
the summer, largely as a result of solar heating.  Deeper layers (below about 6 m 
depth) in Lake Spokane are cooler than 20o C during the same periods.  Because 
the discharge from Long Lake Dam is located at a depth of about 6m, water 
discharged downstream to the lower Spokane River is less than 20o C and in 
compliance with Washington State numeric water temperature criteria. 

11. Modeling indicates that the ability to influence water temperatures in Lake 
Spokane through operational changes at Long Lake Dam is limited.  The surface 
layer of the lake is warmed by solar radiation, regardless of how the Dam is 
operated.  All lakes in Eastern Washington have elevated surface layer 
temperatures.  The location of the discharge outlet at Long Lake Dam prevents 
warmer water from being discharged downstream as it pulls cooler water from 
about 6 meters below the surface.  
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Figure 4-4. Monitoring Stations (HDR, 2005) 
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F. Plans, Studies, Operational Changes 
  Temperature Analysis 

A second modeling effort compared the current (impounded) scenario with two 
operational changes at Long Lake Dam; a late-fill scenario and a mid-season drawdown 
scenario (Golder, 2007).  The late-fill scenario had negligible effects on water 
temperature, and is not discussed further here.  The mid-season drawdown scenario 
predicted some temperature changes in the upper portions of Lake Spokane where the 
drawdown creates a more riverine condition.  Surface layer temperatures as a lake are 
higher than as a river.  Mid season drawdown was predicted to cause outflow water 
temperatures from Lake Spokane to be slightly warmer (0.4 to 0.6 oC) compared to 
current conditions during July and August.  The increase in downstream temperature is 
mainly due to the elevation of the discharge outlet, which is fixed.  Therefore, in a mid-
season drawdown water nearer the surface is discharged, leading to increased 
temperatures downstream. 

Overall, the ability to influence water temperatures on Lake Spokane with operational 
measures is severely limited.  Even a drastic 12-foot change in operating levels is 
predicted to produce limited effects in water temperature.  Smaller changes in operating 
levels would be expected to produce even smaller changes.  The surface layer of the lake 
is predicted to be warm as a result of solar radiation, regardless of how the Dam is 
operated (Golder, 2007). 

4.5 Dissolved Oxygen 
 Dissolved oxygen (DO) is necessary to support aquatic life in rivers and reservoirs.  The 

concentration of DO in the water is mainly regulated by photosynthesis, atmospheric diffusion 
and biologic respiration.  The concentration of DO in water is also influenced by temperature, 
pressure and other chemical reactions.  The maximum amount of oxygen that can be dissolved in 
water is termed the saturation concentration.  Saturation is reached when no additional oxygen 
can be dissolved in water, and the saturation concentration changes based on ambient pressure 
and temperature.  The amount of oxygen that can be dissolved in water decreases at higher 
temperatures and increases at higher pressure. 

 The Spokane River receives nutrients from a number of substantial point sources as well as non-
point sources.  Excessive nutrient loading of the Spokane River in the state of Washington has 
contributed to its inclusion on Washington’s 303(d) list as being impaired for dissolved oxygen 
(DO) as well as other parameters. 

Ecology released a Draft DO TMDL on September 12, 2007.  The Final TMDL is expected to be 
approved in the summer of 2008. 

This 401 Certification and the DO TMDL are parallel processes which share the similar goals of 
improving water quality in Lake Spokane.  Avista must meet the Water Quality Standards below 
Long Lake Dam and has a 10 year compliance schedule to do so.  This 10 year compliance 
schedule coincides with the TMDL’s 10-year Assessment.  At that time a determination will be 
made as to whether or not additional steps need to be taken to improve dissolved oxygen levels in 
the reservoir, and the appropriate mechanism to achieve this (See Appendix G).  
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 A. Numeric Criteria 
The entire reach of the Spokane River within the Project area with the exception of Lake 
Spokane has a numeric criterion of 8.0 mg/L for DO.  The reservoir qualifies as a lake 
since it meets the residence time standards.  The lake standards for DO state that; human 
actions considered cumulatively may not decrease the dissolved oxygen concentration 
more than 0.2 mg/L.  To address this, the guidance Certification manual for Ecology 
states that hydroelectric utilities focus on meeting the standards downstream of their 
reservoirs and achieving the highest attainable water quality conditions within their 
reservoirs (WDOE, 2005b). 

The critical period for DO depletion generally takes place in the late summer months 
when the reservoir is thermally stratified.  Oxygen sags occur in the hypolimnion of 
regional lakes during this period. The summer months and beginning of fall is the time 
period for decomposition of aquatic plants in lakes such as Lake Spokane contributing to 
low DO concentrations. 

 B. Modeling Long Lake Dam and Lake Spokane 
1. Modeling was conducted using Ecology’s water quality model of the Spokane 

River; a CE-QUAL-W2 model, developed by Portland State University (same 
model used for DO TMDL purposes, see Appendix G). 

2. The model (HDR, 2005) was used to evaluate DO under an unimpounded 
condition for the simulation period 2000 and 2001.  The model compared the 
current (impounded) scenario (all Dams in place) with a “natural” 
(unimpounded) scenario (all Dams removed).  DO comparisons under this 
scenario compare different water body types (e.g. a stratified lake versus a 
flowing river).  The unimpounded scenario did not have simulated daily 
minimum DO concentrations below 8mg/L. 

As a thermally stratified lake, DO levels at depths in Lake Spokane are lower than what 
would typically occur in a well-mixed river-like condition.  The lake does; however, 
attenuate nutrients that would otherwise pass downstream to the next reservoir, affecting 
DO conditions downstream of Lake Spokane.  The model does not; however, identify 
Avista’s contribution to the DO problem of Lake Spokane. 

 C. Upper Falls, Monroe Street and Nine Mile Dams 
The following information is from the Spokane River Hydroelectric Project Current 
Operations Water Quality Report, HDR March 2005: 

1. DO concentrations are in compliance with numeric water quality criteria under 
current and proposed operation of the Upper Falls, Monroe Street and Nine Mile 
Dams. 

2. Under current and proposed operations at these facilities, DO is expected to meet 
numeric criteria from Monroe Street Dam to Nine Mile Dam. 

3. No adverse changes to DO attributable to Avista operations are anticipated for 
these facilities.
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 D. Nine Mile Dam to Long Lake Dam 
A summary of DO data at various locations and depths downstream of Nine Mile Dam is 
provided below taken from the Spokane River Hydroelectric Project Current Operations 
Water Quality Report, HDR March 2005.  See Figure 4-4 for sampling locations: 

1. Above Nine Mile Dam (Spokane River at Riverside), DO is consistently greater 
than 10 mg/L meeting water quality DO standards. 

2. At the uppermost segment of Lake Spokane (Station LL4), average August DO 
(during 1991 and 2000) is greater than 8 mg/L.  This segment of the lake is well 
mixed and relatively shallow (less than 10 m water depth). 

3. At the upper-middle segment of Lake Spokane (Station LL3), average August 
DO (during 1966, 1991 and 2000) is greater than 8 mg/l at depths above 15 m.  
At a depth of 24 m, average August DO was 4.8 in 1991. 

4. At the lower-middle segment of Lake Spokane (Station LL2), average August 
DO (during 1966, 1991 and 2000) is greater than 8 mg/L at depths above the 
thermocline (6m).  Below the thermocline (9-21m) average August DO is about 
6.5 mg/L.  At the bottom of the lake (24-36 m depth) average August DO is 
about 5.2 mg/L. 

5. At the lower segment of Lake Spokane (Station LL1), average August DO is very 
similar to LL2.  In the surface layer, DO is greater than 8 mg/L at depths above 
the thermocline (6m).  Below the thermocline (9-21m) average August DO is 
about 6.1 mg/L.  At the bottom of the lake (24-36 m depth) average August DO 
is about 4.6 mg/L. 

6. At Long Lake Dam (Station LL0 near the Long Lake Dam Forebay), average 
August DO is greater than 8 mg/L at depths above the thermocline (6m).  Below 
the thermocline (9-21m) average August DO is about 6.1 mg/L.  At the bottom 
(24-36 m depth) average August DO is about 5.9 mg/L. 

 E. Tailrace of Long Lake Dam 
A summary of DO data taken from the Long Lake tailrace is provided below from the 
Spokane River Hydroelectric Project Current Operations Water Quality Report, HDR 
March 2005. 

1. DO monitoring data collected at the Long Lake Dam tailrace in 2000 and 2001 
indicate that DO concentrations have been recorded below 8 mg/L from July to 
October. 

2. The minimum DO concentrations recorded during these periods were between 4 
to 5 mg/L. 

3. These data indicate that the daily DO minimum concentrations in the Long Lake 
Dam discharge are below the 8 mg/L DO criterion for about 4 months of the year 
by an average magnitude of about 1.2 mg/L. 

4. The monitoring and model scenario results indicate that Long Lake Dam causes 
DO concentrations at the Long Lake Dam tailrace to be below the 8 mg/L 
minimum DO criterion due to the depth of the penstock intake.
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 F. Plans, Studies 
1. Spokane River Dissolved Oxygen TMDL 

The DO TMDL being developed by Ecology contains an aggressive adaptive 
management approach to reduce nonpoint and point source phosphorus nutrient 
contributions to the Spokane River significantly over the next 10 years.  These 
reductions will result in decreased nutrient loading to Lake Spokane which will 
improve DO levels in Lake Spokane and further downstream. 

2. Long Lake Hydroelectric Development Phase I Aeration Study 

Avista has initiated a DO enhancement study (HDR, 2006), and is considering 
techniques that would increase DO levels in the penstock, turbines or forebay and 
tailrace of the Dam in order to increase downstream DO during the summer.  
This was an initial screening level analysis designed to determine which options 
would be considered for further study.  Specific recommendations for more 
detailed investigations are presented in the Long Lake Hydroelectric 
Development Phase I Aeration Study. 

4.6 Turbidity 
Wind and boat waves as well as high runoff flows are the main factors that raise turbidity in the 
Project system.  Introduction of sediment from basin erosion from roads, farms, and construction 
areas also change turbidity in the system.  Water level fluctuation rates are not considered an 
erosion factor causing water turbidity because of the relatively slower rates of level changes used 
for the Project reservoirs (FEIS, 2007). 

Numeric criteria for the uses in the project area require that turbidity shall not exceed 5 NTU over 
background turbidity when the background turbidity is 50 NTU or less, or have more than a 10 
percent increase in turbidity when the background turbidity is more than 50 NTU. 

Monroe Street Rock Removal 
Avista has reapplied for a permit from WDFW to remove rocky debris from the Monroe Street 
Dam’s forebay.  According to the description of work, “A hydro static suction device, a track hoe, 
and/or clam shell may need to be used alone or in combination to remove up to 10,000 cubic 
yards of rocky debris from the forbay.  To the extent feasible, rocky debris will be put over the 
dam to allow for the natural redistribution of this native cobble, gravel, and sand material 
downstream.”  This activity is to meet the turbidity water quality standards. 

4.7 Spills 
Monitoring of lubricants, stormwater, and related discharges, and inventory procedures for these 
products has been completed for these Dams as required by 40 CFR 112.  Upper Falls Dam and 
Monroe Street Dam were inspected on March 5, 2008 by the Department of Ecology Spills 
Program.  On March 4, 2008, Nine Mile Dam and Long Lake Dam were inspected as well.  All 
four dams were found to be well maintained and in good condition although some improvements 
in spill prevention can be made. 

5.0 Conditions 
 In view of the foregoing and in accordance with Section 401 of the Clean Water Act (33 USC 

1341), RCW 90.48.260 and WAC Chapter 173-201A, Ecology finds reasonable assurance that 
implementation of the compliance schedule and adaptive management strategy contained in the 
proposed license will result in the attainment and compliance with state and federal water quality 
standards and other appropriate requirements of state law provided the following conditions are 
met.  Accordingly, through this Order issued and enforceable under RCW 90.48, Ecology grants 
Section 401 water quality Certification to the Licensee, Avista Utilities (Avista) for the Spokane 
River Hydroelectric Project (FERC No. 2545) subject to the following conditions.  This Order 
will hereafter be referred to as the “Certification”. 
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5.1 General Requirements 
A. The Project shall comply with all water quality standards (currently codified in WAC 

173-201A), ground water standards (currently codified in WAC 173-200), and sediment 
quality standards (currently codified in WAC 173-204) and other appropriate 
requirements of state law that are related to compliance with such standards, as all such 
standards are applied in this Certification. 

B. Discharge of any solid or liquid waste to the waters of the state of Washington is 
prohibited, Water Pollution Control Act (RCW 90.48). 

C. In the event of changes or amendments to the state water quality, ground water, or 
sediment standards, or changes in or amendments to the state Water Pollution Control 
Act (RCW 90.48), or changes in or amendments to the Federal Clean Water Act, Ecology 
may by Administrative Order incorporate such provisions, standards, criteria or 
requirements into this Certification and any attendant agreements, orders or permits, to 
the fullest extent permitted by law. 

D. The Licensee shall notify Ecology before undertaking any change to the Project or 
Project operations that might significantly and adversely affect the water quality 
(including impairment of designated uses) or compliance with any applicable water 
quality standard (including designated uses) or other appropriate requirement of state law.  
If, following such notification, Ecology determines that such a change would violate state 
water quality standards or other appropriate requirements of state law.  Ecology reserves 
the right to condition or deny such change by Administrative Order, in accordance with 
applicable federal and state law. 

E. This Certification does not exempt compliance with other statutes and codes administered 
by federal, state, and local agencies. 

F. The Washington State Department of Fish and Wildlife (WDFW) require a Hydraulic 
Project Approval (HPA) (under 75.20 RCW) for work in waters of the State.  The 
Licensee will obtain an HPA from WDFW for any activity that may affect water quality 
or designated uses, prior to the beginning of those activities, and must comply with all 
conditions of the applicable WDFW HPA.  To ensure compliance with HPA 
requirements, contact WDFW, currently available at: Washington Department of Fish 
and Wildlife, 600 Capitol Way North, Olympia, WA  98501-1091, (360) 902-2200.  For 
further information on HPA requirements and WDFW contacts, visit the following 
respective web pages: http://www.wa.gov/wdfw/hab/hpapage.htm, 
http://www.wa.gov/wdfw/depinfo.htm . 

G. Ecology retains the right by Administrative Order to require additional monitoring, 
studies, or measures, in consultation with the Licensee, if it determines there is likelihood 
or probability that violations of water quality standards or other appropriate requirements 
of state law have or may occur, or insufficient information exists to make such a 
determination. 

H. Ecology reserves the right to issue Administrative Orders, assess or seek penalties, and to 
initiate legal actions in any court or forum of competent jurisdiction for the purposes of 
enforcing the requirements of this Certification. 

I. Ecology retains the right by Administrative Order to modify schedules and deadlines, in 
consultation with the Licensee, provided under this Certification or provisions it 
incorporates. 

J. If a conflict or inconsistency arises between this Certification and any Settlement 
Agreement or any part thereof, the terms of this Certification shall govern.

http://www.wa.gov/wdfw/hab/hpapage.htm
http://www.wa.gov/wdfw/depinfo.htm


 

Page 32                        401 Certification-Order Spokane River Hydroelectric Project         Order No. 9802 

K. Ecology reserves the right, if five or more years elapse, between the date this 
Certification is issued and issuance of the new FERC license for the Project, to issue an 
Administrative Order declaring that this Certification shall be deemed to be expired and 
denied at such time, and instructing the Licensee to send Ecology an updated 401 
application that reflects the current conditions, regulations and technologies. This 
provision shall not be construed to otherwise limit the reserved authority of Ecology to 
withdraw, amend, or correct the Certification before or after the issuance of a FERC 
license. 

L. This Certification may be modified or withdrawn by Ecology by Administrative Order 
prior to the issuance of the license based upon significant new information or changes to 
any Settlement Agreement or water quality standards or appropriate requirements of state 
law. 

M. Ecology reserves the right to amend this Certification by further Administrative Order if 
it determines that the provisions hereof are no longer adequate to provide reasonable 
assurance of compliance with applicable water quality standards or other appropriate 
requirements of state law.  Such determination shall be based upon provisions in the new 
FERC license or new information or changes in: (i) the construction or operation of the 
Project; (ii) characteristics of the water; (iii) water quality criteria or standards; (iv) Total 
Maximum Daily Load (TMDL) requirements; or (v) effluent limitations or other 
applicable requirements of state law.  Amendments of this Certification shall take effect 
immediately upon issuance, unless otherwise provided in the Administrative Order 
containing the amendment.  Ecology shall transmit such amending orders to FERC to 
update FERC’s records as to the current Certification conditions. 

N. Copies of this Certification and associated permits, licenses, approvals and other 
documents shall be kept on site and made readily available for reference by the Licensee, 
its contractors and consultants, and Ecology. 

O. The Licensee shall allow Ecology access to inspect the Project and Project records 
required by this Certification for the purpose of monitoring compliance with the 
conditions of this Certification.  Access will occur after reasonable notice, except in 
emergency circumstances. 

P. The Licensee shall, upon request by Ecology, fully respond to all reasonable requests for 
materials to assist Ecology in making determinations under this Certification and any 
resulting rulemaking or other process. 

Q. The conditions of this Certification should not be construed to prevent or prohibit the 
Licensee from either voluntarily or in response to legal requirements imposed by a court, 
the FERC, or any other body with competent jurisdiction, taking actions which will 
provide a greater level of protection, mitigation, or enhancement of water quality or of 
existing or designated uses. 

R. If an action required under or pursuant to this Certification requires as a matter of federal 
law that the FERC approve the action before it may be undertaken, the Licensee shall not 
be considered in violation of these requirements to the extent that FERC refuses to 
provide such approval, provided that the Licensee diligently seeks such approval and so 
notifies Ecology. 

S. Any work that is out of compliance with the provisions of this Certification, or conditions 
that result in distressed, dying or dead fish, or any unpermitted discharge of oil, fuel, or 
chemicals directly or indirectly into state waters, is prohibited.  If these occur, the 
Licensee shall immediately take the following actions: 

1. Cease work at the location of the violation to the extent such work is causing or 
contributing to the problem. 

2. Assess the cause of the water quality problem and take appropriate measures to 
correct the problem and/or prevent further environmental damage. 
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3. Notify Ecology of the failure to comply.   

Spill events shall be reported immediately to Ecology’s 24-Hour Spill Response 
Team at 509-329-3400.  Other non-compliance events shall be reported to 
Ecology’s permit manager, or to Ecology’s ERO Water Quality Permit Unit 
Manager. 

4. Submit a detailed written report to Ecology within two weeks that describes the 
nature of the event, corrective action taken and/or planned, steps to be taken to 
prevent a recurrence, results of any samples taken, and any other pertinent 
information. 

Compliance with these requirements does not relieve Avista from responsibility 
to maintain continuous compliance with the terms and conditions of this 
Certification or the resulting liability from failure to comply. 

T. Submittals required by this Certification are summarized in Appendix E.  Unless 
indicated otherwise, submittals shall be sent to the permit manager at the Department of 
Ecology, Eastern Regional Office, Water Quality Section, 4601 North Monroe, Spokane, 
Washington 99205-1295. 

U. This Certification addresses work associated with the Project.  Any additional work not 
specified in this Certification that may impact water quality (e.g. hatcheries, riparian 
habitat restoration projects, etc.) will require attaining of the applicable permits and/or 
Certifications at the appropriate time.  The Licensee shall consult with Ecology to 
determine whether a specific project triggers the need of additional permits or a new 
Section 401 Certification.  If a project would result in a new discharge or alteration to an 
existing discharge that is not specifically addressed in this Certification, it will in most 
cases require a new Section 401 Certification. 

V. All information prepared or collected as a requirement of this Certification (e.g. plans, 
reports, monitoring results, meeting minutes, and raw data) shall be made available to the 
public on the Licensee’s website or other readily accessible means.  Where data or 
quantitative analysis is involved, it shall be provided in a format that allows others to 
efficiently validate and analyze data and results. 

W. Where this Certification refers to “reasonable and feasible” actions and measures, 
Ecology retains the authority to ultimately determine if an action or measure qualifies as 
“reasonable and feasible”. 

X. Within this Certification, Ecology has required the use of an Adaptive Management 
process to meet a number of state water quality standards.  As used in this Certification, 
Adaptive Management means an iterative and rigorous process used to improve decision-
making and achieve objectives in the face of uncertainty.  It is intended to improve the 
management of natural resources affected by Project in order to achieve desired 
objectives as effectively and efficiently as possible.   

Y.   Ecology acknowledges that Avista reserves the right to appeal to the Pollution 
Control Hearings Board pursuant to RCW 43.21B, or to any court or other forum 
of competent jurisdiction pursuant to applicable law, any Administrative Order or 
civil penalty issued by Ecology relating to this Certification, including the right to 
challenge Ecology’s authority to issue such Administrative Order or penalty. 
Ecology also acknowledges that Avista reserves the right to appeal to the 
Hydraulics Appeals Board pursuant to RCW 77.55, or to any court or other forum 
of competent jurisdiction pursuant to applicable law, any HPA issued by WDFW, and to 
challenge WDFW’s authority to require that Avista obtain an HPA.
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5.2 Aesthetic Flow 
A. Upper Falls Dam 

1. Upon issuance of the new license, and as an interim measure before channel modifications, the 
Licensee shall provide aesthetic spill through the Upper Falls Dam bypass reach, year-round, for 
the term of the FERC License, subject to the following qualifications: 

i. Day-time aesthetic spill of a minimum of approximately 500 cfs shall 
occur between 6:00 a.m. and one-half hour after sunset.  However, when 
flows are between 800 cfs and 1,000 cfs at the Spokane Gage, the 
Licensee shall provide approximately 500 cfs through the Upper Falls 
Powerhouse, and shall provide the remaining flow, with a minimum of 
300 cfs, as aesthetic spill through the bypass reach.  If flows drop below 
800 cfs at the Spokane Gage, the minimum aesthetic spill through the 
bypass reach will be at least 300 cfs.   

ii. Night-time aesthetic spill of at least 100 cfs shall occur between one-half 
hour after sunset and 6:00 a.m. 

b. Within one year of the issuance of the FERC License, the Licensee shall develop an 
Upper Falls Aesthetics Spill Plan (“Aesthetic Spill Plan”), in consultation with the 
Washington Department of Ecology (“Ecology”) and the Washington Department of 
Fish and Wildlife (“WDFW”).  The purpose of the Aesthetic Spill Plan is to achieve 
desired aesthetic characteristics similar to or better than those observed at 500 cfs 
spills, as indicated in the Louis Berger Aesthetic Study Report, by modifying the 
north and south channels of the Upper Falls bypass reach, subject to the following 
qualifications:  

i. Day-time aesthetic spill of at least 300 cfs through the Upper Falls 
bypass reach between 6:00 a.m. and one-half hour after sunset, year-
round, for the term of the FERC License.  However, if flows drop below 
800 cfs at the Spokane Gage, the minimum aesthetic spill through the 
bypass reach will be at least 250 cfs. 

ii. Night-time aesthetic spill of at least 100 cfs shall occur between one-half 
hour after sunset and 6:00 a.m., year-round, for the term of the FERC 
License. 

iii. A design objective of achieving, through channel modifications, the most 
desired visual and audible effects similar to or better than those achieved 
by a spill of 500 cfs through the bypass reach without channel 
modifications, in part by dividing the aesthetic spill between the north 
and south channels.  A design objective of achieving desirable aesthetic 
effects at multiple viewpoints of major falls features (e.g., not just the 
final drops in the north and south channels). 

iv. A pilot study to evaluate the effectiveness of potential channel 
modifications developed and conducted cooperatively and in good faith 
with interested Stakeholders, including opportunities for public input. 

v. Review and approval by Ecology, in consultation with WDFW, of the 
proposed channel modifications, including engineering documents 
describing how the channels will be modified to direct flows, and 
documentation of the related visual and audible effects. 
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vi. An inventory and analysis of resources and ecological functions of the 
impacted channels, and potential impacts of variable flows and rate of 
flow adjustments.  A monitoring plan that examines fish entrainment, 
stranding and trapping. 

vii. A schedule for identifying and securing all permits needed for the pilot 
study and permanent channel modifications. 

viii. A schedule for implementation of any proposed channel modifications. 

ix. Following completion of the channel modifications, the falls will be 
assessed to determine whether the modifications have achieved the 
design objectives as provided for in subsection 2.c.  If it is not mutually 
agreed upon that the results adequately achieve the design objectives, the 
Licensee will work in good faith to achieve the design objectives through 
1) the implementation of additional channel modifications; and/or 2) 
aesthetic spill up to 300 cfs (instead of the 250 cfs identified in 2.a).  

If the evaluation discussed in subsection 2.f above indicates that significant ecological 
functions are being negatively impacted by diurnal timing of the flows, the Licensee shall 
provide to Ecology a plan to address those impacts. 

c. In the event the Licensee is unable to complete the channel modifications either due 
to failure to obtain all the necessary permits, or for other reasons mutually agreed 
upon, the Licensee shall continue the aesthetic spills identified in 1 above for the 
term of the FERC license (provided Aesthetic Spill Plan 2.f above is met). 

B. Monroe Street Dam 
Upon issuance of the new license, the Licensee shall provide aesthetic spill over the 
Monroe Street Dam, year-round, for the term of the FERC License, subject to the 
following qualifications: 

1. Day-time aesthetic spill of at least 200 cfs shall occur between 10:00 a.m. and one-half hour after 
sunset. 

2. Night-time aesthetic spill of at least 100 cfs shall occur between one-half hour after sunset and 10:00 
a.m. 

5.3 Aquatic Resources 
 A. General Conditions 

The Licensee shall operate the Project in compliance with the conditions set forth below. 

Ecology expects the conditions contained within this section will be adequate to protect 
aquatic life as required under state law and the Clean Water Act.  In the event that the 
conditions fail, or begin to fail, as determined by Ecology in consultation with WDFW, to 
adequately protect in a timely manner existing and designated uses or water quality, 
Ecology reserves the right by Administrative Order to require such reasonable and 
feasible changes or additions to, the conditions as it determines necessary to address the 
impacts of Project operations. 

Ecology, in consultation with WDFW, reserves the right by Administrative Order to 
modify the processes or decisions described herein, including timeframes.  If timely 
progress is not made or plans or reports are not timely submitted, Ecology reserves the 
right to impose penalties. 

 



 

Page 36                        401 Certification-Order Spokane River Hydroelectric Project        Order No. 9802 

B. Biological Objectives 
Appendix F lists biological and management goals and objectives (Biological Objectives) 
that Ecology and WDFW have identified for the Spokane River. The Biological 
Objectives are expected to guide a long-term process for addressing the many factors 
affecting fish habitat and populations in the Spokane River.  
 
The Biological Objectives are important but not exclusive goals and objectives for the 
Spokane River.  They are not intended to serve as a surrogate for the requirement to 
support and protect designated uses of the waters.  The Biological Objectives are attached 
to provide context for this Certification.  Ecology, in consultation with WDFW, reserves 
the authority to modify or supplement any of the Biological Objectives. 

C. Minimum Discharge Operational Releases for the Protection of Fish 
Monroe Street and Upper Falls Dam Operations 

Avista shall operate the Monroe Street and Upper Falls facilities as provided in this 
condition to discharge the following minimum flows as measured at the Spokane River at 
Spokane Gage (USGS 12422500) during the specified times of the year: 

June 16 - September 30  850 cfs 

October 1 - March 31  1,100 cfs 

The minimum discharge flows included in this condition are based on recommended 
flows necessary to protect rainbow trout and mountain whitefish habitat.   

4. However, should the instantaneous flow at that gage fall below 850 cfs, Avista 
shall collect pertinent data to verify that during the period(s) when 850 cfs flows 
are not being met, changes in the storage of water behind the Monroe Street and 
Upper Falls Dam is not occurring due to the operations of those dams.  However, 
minor changes in storage or flows that are necessary to meet aesthetic spill 
requirements shall not be considered a change in storage or flows for the purpose 
of this condition.  In addition, short-term changes due to safety, emergencies, or 
mechanical failure beyond the Licensee’s control, shall not be considered a change 
in storage or flows for the purposes of this condition. 

5. When the daily average discharge is below 850 cfs for more than five consecutive 
days at the Spokane Gage (USGS 12422500), Avista shall convene with Ecology 
for the purpose of reviewing the data and other information to determine whether 
flows at the Spokane Gage are below 850 cfs due to discharges from Avista’s Post 
Falls, Idaho facility. 

If it is determined that the low flows are due to the operation of Avista’s Post Falls, 
Idaho facility, Avista and Ecology will convene with IDEQ to determine if Avista 
should alter Post Falls’ discharge flows/levels and timing to meet the 850 cfs flow 
at the Spokane Gage. Any alteration of discharge flows/levels and timing at 
Avista’s Post Falls, Idaho facility shall be made pursuant to the process and terms 
set forth in Idaho’s 401Certification, and Avista shall implement any such 
alteration. 

Spawning Flow Requirement (April 1 - June 15): 

Spawning flows shall be determined based on a quantitative analysis of spawning habitat, 
spawning success, and population response to flow alterations in the lower Spokane 
River.  This analysis is described in Condition D.2. 
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Relationship to the Idaho 401 Certificate: 

The minimum discharge provisions in this 401 Certification apply to the Monroe Street 
and Upper Falls Dams.  Although the Avista Post Falls, Idaho facility is the first control 
structure on the Spokane River system, the operation of the Post Falls, Idaho facility is 
subject to the Idaho 401 Certification and the terms and conditions of the final FERC 
license for that facility.  Nothing in this Certification is intended as a condition on the 
Post Falls facility. 

Pursuant to the section 401 certification of the State of Idaho issued on June 5, 2008, for 
the Post Falls facility, Avista is required to complete certain monitoring studies on how 
incremental increases of flow in specified summer periods will affect temperature and 
water quality, including temperature and water quality downstream in the State of 
Washington.  Avista shall provide Ecology and the FERC with copies of all reports and 
other submittals relating to such monitoring studies at such time as they are submitted to 
the State of Idaho.  If the section 401(a)(2) process of the CWA relating to the Post Falls 
certification is triggered by the State of Washington, the FERC shall condition the related 
license “in such manner as may be necessary to insure compliance with applicable water 
quality standards.” 

D. Fisheries 
The Spokane River dams influence aquatic conditions in the reservoirs including habitat 
types, species composition and abundance, and harvest opportunities.  Discharge 
operations influence spawning success, rearing habitat, population abundance, and 
harvest opportunities in the river.  Development and implementation of the following 
measures, is required: 

1. Upper Falls Dam 
Avista shall conduct a three-year baseline assessment to provide information 
pertinent to understanding potential effects of the proposed operational change 
related to aesthetic flows, on resident fish. 

The baseline assessment shall include data analyses of the fish population 
between Upper Falls Dam and Upriver Dam for three years: specifics include the 
calculation of indices and statistics related to species composition, abundance 
catch per unit effort (CPUE), age, growth, and condition.  This assessment shall 
begin in year two of the FERC license. 

2. Monroe Street Dam to the Nine Mile Dam Pool 
Operation of the dams on the Spokane River influences flows, bedload 
movement and spawning success.  The river portion between Monroe Street dam 
and the Nine Mile dam pool includes spawning habitat important to native trout. 

Additional information is needed to better understand how the following specific 
factors relate to trout spawning success between Monroe Street dam and the Nine 
Mile dam pool.  Within two years after issuance of the new FERC license (except 
for subparagraph d), below), the Licensee shall in consultation with WDFW and 
Ecology: 

a) Quantify the quality and quantity of trout spawning habitat: determine 
the most productive and least productive spawning areas by developing 
quality strata at all flow/discharge elevations. 

b) Quantify spawn to emergence success: determine survival from egg to 
emergence by strata using artificial redd construction.  Correlate egg-to-
emergence survival for each stratum with corresponding flow/discharge 
and include velocity, depth, and temperature as variables. 

c) Quantify redd dewatering at different flow/discharge elevations for each 
habitat quality stratum. 
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d) Determine redband trout abundance estimates annually (for 10 years) to 
assess year class association with flow/discharge levels.  Correlate year 
class strength with flow/discharge and egg to emergence survival.  
Determine overall spawning success with regard to flow/discharge levels 
and timing. 

Once this information is gathered and provided to Ecology and WDFW, Avista 
shall, in consultation with Ecology, and WDFW, develop an adaptive 
management plan to be approved by Ecology regarding discharge flows/levels 
and timing to improve spawing success and produce successful year classes 
consistent with the Upper Spokane River Rainbow Trout Spawning and Fry 
Emergence Plan and pursuant to the Idaho 401 certification. 

In addition, implementation measures may result from the Monroe Street Dam 
Sediment Management Plan as it relates to downstream spawning habitat. 

 E. Non–Native Aquatic Invasive Plants 
The Licensee shall develop a Lake Spokane Aquatic Weed Management Program in 
conjunction with FERC, WDFW and Ecology for review and approval within one year of 
issuance of the FERC license.  The Program shall include but not be limited to: 

a) Cooperation/Coordination 
The development of monitoring plans to identify, design, and implement an 
agreed upon in-field action to control the spread and occurrence of Eurasian 
watermilfoil with a primary focus on access sites. 

The Licensee will also work with the cooperating parties to monitor and control 
the other existing exotic aquatic weeds and any new exotic aquatic weeds that 
may become established.  This may also include educating the public and area 
landowners about the threats posed by the spread of aquatic weeds and the 
appropriate means of limiting their spread or reducing their occurrence. 

b) Site-specific Weed Control 

Specific in-field weed control actions supported by or implemented under this 
Program may include but not be limited to any or all of the following: 
mechanical removal of plants, bottom barriers, chemical treatments, biological 
treatments, and Project operational measures.  It is anticipated that, as new 
technologies for weed control are developed, they will be implemented when and 
where appropriate. 

The Licensee will work with and coordinate Project operational measures related 
to this Program with the cooperating parties.  This includes scheduled 
drawdowns of Lake Spokane on a multi-year (2 to 4 year) cycle of up to 10 to 14 
feet (levels necessary) to accommodate the installation, maintenance and/or 
replacement of bottom or physical barriers with the cooperating parties.  The 
Licensee shall target anticipated periods of below-freezing temperatures during 
the months of January or February for these scheduled drawdowns in order to 
accomplish more reservoir-wide aquatic weed control as outlined below. 

c) Weed Control Lake Drawdowns 

In addition to scheduled drawdowns associated with placement and maintenance 
of bottom barriers or other site-specific weed control efforts, the Licensee shall 
also implement lake drawdowns for the specific purpose of aquatic weed control.  
Ecology recognizes that winter drawdowns have varying rates of success due to 
the amount of the exposed lake bed, duration of exposure, presence of springs, 
and weather conditions at the time of drawndown.  This type of operational 
measure will entail periodic winter drawdowns of Lake Spokane specifically 
intended to take advantage of freezing conditions that can kill or otherwise 
adversely affect the exposed aquatic weeds on a reservoir-wide basis.   
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In order to maximize the effectiveness of these drawdowns for reservoir-wide 
weed control purposes, the Licensee will seek to: 

1. Achieve a 13-14 foot drawdown in order to maximize the amount of 
exposed aquatic weeds; 

2. Achieve the desired drawdown level at a time when an extended period 
of below-freezing temperatures are anticipated; 

3. Maintain the desired drawdown level for a sufficient period of time to 
achieve the desired adverse effects on the targeted weed species (i.e. 
freezing and mortality of the plants); and 

4. Conduct these types of drawdowns on a frequency sufficient to maintain 
at least a moderate level of ongoing aquatic weed control in the exposed 
areas (i.e., between 0-14 foot depths) as determined appropriate by 
follow-up monitoring of weed response and subsequent reestablishment. 

d) Monitoring 
Monitoring plans specific to evaluating bottom barriers and drawdowns will be 
developed and implemented.  The cooperating parties will select representative 
sites (reservoir-wide and at the public access sites) to assess the effectiveness of 
the weed control strategies (e.g. bottom barriers and winter drawdowns).  An 
initial base-line assessment will be conducted at the sites to assess weed species 
occurrence, stem densities, plant heights, etc. 

Water level, air temperature, subsurface temperature, and other relevant variables 
will be monitored and recorded during the lake drawdowns done for weed 
control. 

One year after the weed control strategies are implemented, associated sites will 
be reassessed to evaluate weed species occurrence and density.  Following this, 
periodic monitoring will be conducted as identified in the monitoring plans.  The 
monitoring results will be included in the annual report and will be used in the 
decision-making process for future years. 

e) Nine Mile Reservoir 
The Licensee shall also discuss non-native invasive aquatic plant issues regarding 
Nine Mile reservoir in the Lake Spokane Aquatic Weed Management Program.  
Avista shall monitor Nine Mile reservoir for non-native aquatic plants during 
even-numbered years.  If non-native plants are detected within the Nine Mile 
reservoir, Avista shall develop a revised monitoring and control plan within one 
year of detection. 

f) Reporting 
The Licensee will prepare an annual report that summarizes the activities 
conducted in the previous year and results that were achieved for submission to 
Ecology.  The report will include discussions on the effectiveness of the weed 
control efforts that have been implemented and any proposed changes or 
adjustments and will be used to guide weed control efforts for the upcoming year. 

 F. Sediments 
• Monroe Street Dam 

Sediment and dredging activities at Monroe Street Dam shall be evaluated to 
ensure compliance with state water quality standards and to protect downstream 
beneficial uses.   

 

 



 

Page 40                        401 Certification-Order Spokane River Hydroelectric Project        Order No. 9802 

This Certification shall apply to all of Avista’s dredging activities that occur at 
Monroe Street Dam pursuant to the current Army Corps of Engineers permit 
#1997-4-0098, and to all future 404 permits issued by the Corps of Engineers for 
Avista’s dredging activities at Monroe Street Dam during the term of the new 
FERC license; provided, however, that this Certification shall not apply to any 
404 permit issued after the effective date of a change in applicable water quality 
standards. 

 
Prior to the first dredging activity after issuance of the FERC license, the 
Licensee shall develop a Sediment Management Plan to be approved by Ecology 
in consultation with WDFW that addresses the periodic removal of sediments 
behind the Monroe Street Dam, the placement of the sediments below the dam or 
off-site, long-term monitoring, and the predredge sampling requirements 
identified below. 
 
The Licensee shall provide Ecology with at least 2 business days written notice 
prior to undertaking any dredging. 

 
The Licensee shall provide sample results from the sediments that it 
expects to remove from behind the dam prior to the first and second 
dredging activities after issuance of the FERC license, and prior to the first 
dredging activity that takes place on or after every tenth anniversary of 
issuance of the FERC license. The Licensee shall also provide sample 
results from sediments in advance of other dredging activity if Ecology 
determines that a spill or other event that has occurred upstream of the 
dam is likely to result in deposition of sediments behind the dam that 
exceed water quality standards, or if the results from the last sampling 
event indicate that the sediments exceeded water quality standards. 

 
The Licensee shall provide the following information to Ecology at least 2 
business days prior to any dredging, based on pre-dredge sediment samples taken 
from the dredging area behind the dam: 
 

• A characterization of the hydrological event(s) responsible for the deposits; 

• A determination of the size-class of the sediments; 

• An analysis of the chemical composition of the sediments; 

• A volumetric estimate of the sediments that are to be, removed, and placed 
downstream; 

• The expected dates and duration of each dredging occurrence; and 

• A description of the type(s) of equipment expected to be used for moving 
the, sediments and method of placement if applicable. 

 
Sixty days after dredging, the licensee shall submit a post dredging assessment 
that addresses dredging results and sediment redistribution for activities listed in 
the aforementioned dredging schedule.  Information provided by these 
assessments may be used to supplement the Monroe Street Dam to the Nine Mile 
Dam Pool studies identified in Section 5.3.D.  If the sample results indicate that 
the sediments exceed applicable water quality standards, the Licensee will 
manage the sediments in accordance with the Sediment Management Plan to 
protect downstream beneficial uses. Nothing in the Sediment Management Plan 
shall prevent Ecology from requiring another party responsible for an upstream 
spill or other event that triggers pre-dredging sampling by Avista to sample 
and/or clean up sediments from behind the dam in accordance with existing law. 
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• Nine Mile and Long Lake Reservoirs 

The Licensee shall prepare a sediment management plan for Nine Mile and Long 
Lake Reservoirs as described in the Final EIS, Spokane River and Post Falls 
Hydroelectric Projects.  This plan shall be submitted for approval to Ecology 
within four years of issuance of the FERC license.  The plan shall address: 

1. Sediment transport and the impacts to the river system 

2. Sediment characterization 

3. A process for regular monitoring of sediments trapped by the 
developments/dams 

4. Document the current deposition and transport rates and patterns in the 
reservoirs including the effect of the dams on how sediment is stored in the 
reach 

5. A plan for final disposition of sediments 

6. Develop and implement a Sediment Management Plan to enhance fish and 
wildlife habitat in Nine Mile Reservoir and Lake Spokane 

G. Wetlands 
The applicant provided no data to determine pre-project existence of wetlands along the 
Spokane River between Nine Mile Dam and Lake Spokane Dam.  However, a cursory 
wetlands inventory was developed by the applicant for the relicensing process. 

In its relicensing application, the applicant proposed to purchase a piece of property 
roughly 47 acres in size along Lake Spokane for the purpose of protecting high quality 
wetlands (PM&E SRP-TR-1). 

Because of a lack of baseline data, a comparative analysis was performed between 
wetlands present along the free-flowing reaches of the river and wetlands present 
downstream of Nine Mile Dam.  Both acreage and type of wetlands were analyzed.  This 
in no way accounts for what has been lost or converted along the entire system through 
inundation or altered flow regimes, but does attempt to restore diversity of wetlands and 
wetland functions below Nine-Mile Dam to present day levels.  Nor does it accurately 
reflect lost function which serves as the basis for determining mitigation ratios. 

Based on the Parametrix inventory (Table 3-1), the following types of wetlands exist 
along the free-flowing stretches of the river and Lake Spokane. 

Table 5-1 Existing Wetlands along the Spokane River 

Type Spokane River Lake Spokane 
Palustrine acres 138 92 
Lacustrine acres 0 373 
Riverine acres 6 0 
Total 144 465 
River miles 27.5 23 
Table 5-2 Acres of Palustrine Wetlands along the Spokane River 

Type of wetland Spokane River acreage Lake Spokane 
acreage 

Acres Palustrine – scrub-shrub 39 12 
Acres Palustrine – forested 60 10 
Acres Palustrine – forested 

cottonwood 
5 0 

Acres Palustrine - emergent 36 70 
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The existing acreage of Palustrine wetland per river-mile is: 

Table 5-3 Acreage of Palustrine Wetland per River Mile 
Type Spokane River Lake Spokane 

Ac/mile Scrub 
Shrub 

1.42 .52 

Ac/mile Forested 2.18 .43 
Ac/mile Forested 
Cottonwood 

.19 0 

Ac/Mile 
Emergent 

1.31 2.95 

Based on the present day ratios along free flowing stretches of Spokane River, 
Palustrine wetlands along the Lake Spokane reach would be expected to compare 
in the following manner: 

Table 5-4 Comparison of Acreage that should Exist and Acreage 
     that Does Exist. 

 Expected acreage 
along Lake Spokane 
based on river ratios 

Existing acreage along 
Lake Spokane 

Acreage 
Gained 
(+) or 
Lost(-) 

Scrub Shrub 32.66 12 -20.66 
Forested 50.14 10 -40.14 
Forested Cottonwood 4.37 0 - 4.37 
Emergent Other 0 22.66 * +22.66 
Total Acreage   -42.51 

*There is presently 68 acres in the emergent category; however, because the 
creation was the result of dam operation, Ecology guidance is to apply a ratio 
of 1:3 for this wetland category.  For three acres currently present, one acre of 
credit will be given for mitigating losses (68x.33 – 22.66). 

The Licensee shall, in collaboration with Ecology, develop a site-specific wetland 
creation, restoration, enhancement, and protection plan (“Wetlands Plan” or “Plan”) 
based on the conditions specified below and the Guidance on Wetland Mitigation in 
Washington State, Ecology publication 04-06-013a. 

The Wetland Plan(s) shall be completed and submitted to Ecology for approval prior to 
the end of the third year following the issuance of this Certification. 

The Wetland Plan(s) shall include, but not be limited to, schedules, developmental plans, 
permitting, construction, operation and maintenance and monitoring plans. 

Access and acquisition to all properties identified for wetland protection, creation, 
restoration or enhancement shall be completed no later than five years following the 
issuance of this Certification. 

The Licensee shall acquire, restore and/or enhance a minimum of 42.51 acres of wetlands 
downstream of Nine Mile Dam (42.51 was rounded down due to baseline data 
limitations).  The primary objective is to create proportions of wetland type based on 
existing proportions along free-flowing stretches of the Spokane River: 

7. Scrub shrub – 37% 

8. Forested – 58% 

9. Forested/Cottonwood – 5 % 
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Mitigation credit will be applied in the following manner: 

Table 5-5 Credit for Type of Mitigation 
Type of Mitigation Acreage 

proposed 
Credit toward the 
42.51 acres 

Enhancement/Restoration 1 1 

Creation 1 1 

Preservation (must include long term 
protection tools. i.e. easements, etc) 

10 1 

Note:  The ratios proposed are conservative when compared to existing state policy because the 
baseline data is so general in nature.  For example, forested wetlands in particular tend to 
provide higher and more diverse ecological function, and therefore tend to rate higher under 
the Eastside Rating System upon which replacement ratios are based.  All forested wetlands 
within a floodplain are Category 2 wetlands, but may have higher functional scores that 
warrant Category 1 rating.  Ecology guidelines state that Category 2 forested wetlands 
should be replaced, in-kind, at ratios of between 4:1 to 16:1.  The specific ratio depends on 
the type of mitigation proposed, but in any case these ratios assume that the replacement 
wetlands are of the same type and quality as those lost.  Using this ratio would make such a 
project economically infeasible and unreasonable from a practicality standpoint.  However, 
more appropriate ratios would be required if a detailed historical analysis had been 
performed including field verification and functional assessments of comparison reaches. 

1. Buffers and uplands at mitigation sites may be considered as part of the mitigation 
package.  Credit is determined on a case-by-case basis in accordance with Guidance 
on Wetland Mitigation in Washington State, Ecology publication 04-06-013a. 

2. Nothing shall prohibit the applicant from proposing to fulfill its mitigation 
requirements within the immediate vicinity of the confluence of the Spokane River 
and the Little Spokane River, and/or the confluence of Hangman Creek and the 
Spokane River. 

3. Nothing shall prevent the applicant from proposing "In-Lieu of" mitigation, or 
utilizing mitigation bank credits. 

4. Nothing shall prevent the applicant from proposing “Off-site Mitigation” to achieve 
mitigation credit for a minimum of 42.51 acres if it can be shown that on-site 
mitigation is not practicable and environmentally preferable by following the 
conditions below.  

 
The applicant must conform to all appropriate local, state, and federal regulatory 
requirements and permit processes. 
 
If “off-site mitigation” is used, the applicant shall develop a mitigation plan for 
Ecology’s review and approval consistent with the most current Eastern 
Washington’s Ecology guidance, Selecting Wetland Mitigation Sites Using a 
Watershed Approach, Ecology Publication #10-06-007, and Wetland Mitigation in 
Washington State:  Part 2 – Developing Mitigation Plans, Ecology Publication #06-
06-011b. 

 
The mitigation plan shall include, but not be limited to the following: 
• Characterization of the site and how it sustains, restores watershed processes, and 

replaces functions lost in other wetlands from a watershed perspective to include; 
a. Detailed and adequate documentation of baseline conditions (e.g., wetland 

delineation and functional assessments, wetland category based on the 
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Ecology rating form, condition of riparian or wetland buffers, and condition 
of stream and fish species if present) 

b. The size/acreage and type of mitigation proposed to be established, restored, 
rehabilitated, enhanced, and/or preserved, 

• Protection of site in perpetuity prior to use, including information on what site 
protection mechanism has been or is being established (restrictive covenant, deed 
restriction, conservation easement, etc.), 

• Specific goals that are appropriate for the site based on an analysis of the 
surrounding landscape, 

• Limiting factors or constraints, 
• Prioritized constraints, if needed, 
• Address constraints,   
• Monitoring system to insure watershed, water quality, and functions are met and 

maintained and, 
• Adaptive management to maintain the system. 

 

5.4 Total Dissolved Gas 
 A. General Conditions 

The Project shall not cause any exceedances of the TDG water quality criteria as 
specified in WAC 173-201A 030 (5)(c)(iii) and 173-201A-060 (4)(a) in any waters of the 
Project. 

The Licensee shall provide a TDG monitoring plan for Ecology review and approval 
within one year of license issuance and each year thereafter to be submitted yearly with 
the annual monitoring report. 

The TDG monitoring plan shall include a quality assurance portion with a description of 
compliance locations, short-term and long term studies, monitoring and a schedule (see 
section 5.10). 

 B. 7Q10 
The Project shall meet water quality standards of 110 percent saturation for TDG at the 
tailrace for Nine Mile and Long Lake Dams. 
 
 
Provided that all reasonable and feasible operational efforts to minimize TDG 
exceedances are made, compliance with the 110 percent TDG criterion does not apply 
when: Flows exceed the rate equivalent to the 7Q10 flows as defined in WAC 173-201A-
060(4)(a).  The 7Q10 flow for the Spokane River at Long Lake Dam and Nine Mile Dam 
is 32,000 cfs. 

 C. Nine Mile Dam 
The Licensee shall monitor TDG in the forebay and near the end of the aerated zone (the 
area of bubble entrainment and dissipation) of Nine Mile Dam.  The Licensee shall 
collect TDG data for two years when flows occur during the 7Q10 median flow of 25,400 
cfs or higher at the Spokane gage (USGS 12422500).  The flows may or may not be 
consecutive years.  If within these two years, the data show that Nine Mile Dam is not 
exceeding the 110 percent TDG criterion then Ecology will consider the dam in 
compliance with the 110 percent water quality standards criterion for TDG of 110 percent 
saturation and may allow the Licensee to cease or reduce this monitoring. 

If any modifications to the dam such as construction (i.e. installation of a rubber dam), 
the Licensee shall collect TDG data for two years when flows occur during the 7Q10 
median flow of 25,400 cfs or higher at the Spokane gage (USGS 12422500) after such 
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installation or construction has occurred.  The flows may or may not be consecutive 
years. 

The Licensee shall develop a compliance schedule if Nine Mile Dam is creating TDG 
greater than 110 percent. 

Within six months of the discovery of any exceedance of the 110 percent TDG criterion 
caused by spill, the Licensee shall submit a TDG Water Quality Attainment Plan (TDG 
WQAP) to Ecology for review and approval.  The TDG WQAP plan shall include: 
1. A description of standard Dam operations with regard to minimizing TDG associated 

with spills; 
2. A description of how the Licensee will minimize all spills that produce TDG 

exceedances at the Dam; 
3. An evaluation of all reasonable and feasible potential and preferred structural and/or 

operational improvements to minimize TDG production; 
4. A timeline showing when operational adjustments will occur; 
5. A schedule for construction, if appropriate; and 
6. Monitoring plans to further evaluate TDG production and to test effectiveness of gas 

abatement controls at the Dam. 
The Licensee shall operate according to the approved TDG WQAP with the objective of 
eliminating TDG exceedances. 
Upon approval of the TDG WQAP, the Licensee shall immediately begin the necessary 
steps identified in the TDG WQAP to eliminate TDG criteria exceedances. 

If monitoring to test the effectiveness of gas abatement controls implemented through the 
TDG WQAP shows the TDG abatement measures identified in the Plan and subsequently 
employed are not successful in meeting the TDG water quality criteria at the end of the 
ten year compliance period, and the Licensee is unable to meet water quality standards 
after evaluating all reasonable and feasible alternatives under WAC 173-201A-510(5)(g), 
then the Licensee will propose an alternative action to achieve compliance with the TDG 
standards, such as new reasonable and feasible technologies or other options to achieve 
compliance with the standards, a new compliance schedule, or other alternatives as 
allowed by WAC173-201A-510. 

 D. Long Lake Dam 

The Licensee shall monitor TDG in the forebay or generation plume and near the end of 
the aerated zone (the area of bubble entrainment and dissipation) of Long Lake Dam 
upon issuance of the FERC license. 

The Licensee shall monitor for TDG to assess gas production from Long Lake Dam 
during flows close to the 7Q10. 

Within one year of the issuance of the FERC license, the Licensee shall develop a 
compliance schedule and TDG Water Quality Attainment Plan for Long Lake Dam for 
Ecology review and approval.  The plan shall include: 

1. Submit to Ecology a Detailed Phase II Feasibility and Implementation Plan based on 
Long Lake Dam TDG Abatement Initial Feasibility Study Report.  Avista may 
request a special temporary permit to spill from Long Lake Dam to achieve higher 
spill closer to the 7Q10.  This does not guarantee that Ecology will grant this special 
permit.  Ecology must first consult with other agencies and the Spokane Tribe before 
doing so; 

2. A description of standard Project operations with regard to minimizing TDG 
associated with spills; 



 

Page 46                        401 Certification-Order Spokane River Hydroelectric Project        Order No. 9802 

3. A description of how the Project will minimize all spills that produce TDG 
exceedances at the Project; 

4. An evaluation of all potential and preferred structural and operational improvements 
to minimize TDG production; 

5. A timeline showing when operational adjustments will occur; 
6. A schedule for construction; and 
7. Monitoring plans to further evaluate TDG production and to test effectiveness of gas 

abatement controls. 
The Project shall operate according to the approved TDG WQAP with the objective of 
eliminating TDG exceedances. 
Upon approval of the TDG WQAP, the Licensee shall immediately begin the necessary 
steps identified in the TDG WQAP to eliminate TDG criteria exceedances. 

If monitoring to test the effectiveness of gas abatement controls implemented through the 
TDG WQAP shows the TDG abatement measures identified in the Plan and subsequently 
employed are not successful in meeting the water quality criterion within the ten year 
compliance period, and the Licensee is unable to meet water quality standards after 
evaluating all reasonable and feasible alternatives under WAC 173-201A-510(5)(g), then 
the Licensee will propose an alternative action to achieve compliance with the standards, 
such as new reasonable and feasible technologies or other options to achieve compliance 
with the standards, a new compliance schedule, or other alternatives as allowed by 
WAC173-201A-510. 
 

5.5 Temperature 
 A. General Conditions 

The primary purpose of the following conditions is to achieve water quality, protects 
aquatic uses, and achieves numeric criteria for temperature.  The Project shall comply 
with the standards found in WAC 173-201A, as further described in this Certification. 

If at the end of the ten year compliance period, the Licensee is unable to meet water 
quality standards, after evaluating and implementing all reasonable and feasible 
alternatives under WAC 173-201A-510(5)(g), then the Licensee will propose an 
alternative action to achieve compliance with the standards, such as new reasonable and 
feasible technologies or other options to achieve compliance with the standards, a new 
compliance schedule, or other alternatives as allowed by WAC173-201A-510. 

 B. Lake Spokane 
The Licensee shall develop a temperature Water Quality Attainment Plan (WQAP) for 
review and approval by Ecology within 18 months of FERC license issuance, in 
accordance with WAC 173-201A-510(5), that provides a detailed strategy for 
maintaining the highest attainable water quality condition to best protect the biota with 
respect to temperature that is reasonable and feasible to achieve in the Long Lake Dam 
reservoir and tailrace.  Any operational or structural change that conflicts with other 
conditions of this Certification requires prior approval by Ecology. 

The WQAP shall also identify a temperature regime that is reasonably and feasibly 
achievable based upon such evaluation, such that the summer temperature discharge from 
the Dam is not increased from current levels.  Ecology recognizes that a trade-off 
between surface temperature and downstream temperatures may be required (i.e. 
discharging the preferred cooler waters from deep in a reservoir as opposed to mixing in 
the reservoir).   

Thus, when it is not reasonable and feasible to meet the temperature criteria both 
upstream and downstream, the intent is to find the balance where biological protection 
would be optimized. 
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If at the end of the ten year compliance period, the Licensee is unable to meet water 
quality standards, after evaluating and implementing all reasonable and feasible 
alternatives under WAC 173-201A-510(5)(g), then the Licensee will propose an 
alternative action to achieve compliance with the standards, such as new reasonable and 
feasible technologies or other options to achieve compliance with the standards, a new 
compliance schedule, or other alternatives as allowed by WAC173-201A-510. 

5.6 Dissolved Oxygen 
 A. General Conditions 

The primary purpose of the following conditions is to achieve water quality numeric 
criteria for DO, in order to protect beneficial uses.  The Project shall comply with the 
standards found in WAC 173-201A, as further described in this Certification.   

Upon completion of the ten year compliance period, the Licensee shall operate the 
Project in full compliance with the state water quality standards. 

Ecology has developed a Total Maximum Daily Load for Dissolved Oxygen in the 
Spokane River (DO TMDL). As part of that process, Ecology has determined the 
Project’s contribution to the DO problem in the Spokane River, and the Licensee’s 
proportional level of responsibility for control measures.  The Project’s dissolved oxygen 
responsibility for Lake Spokane can be found in the Spokane River/Lake Spokane 
Dissolved Oxygen Water Quality Improvement Report, 
www.ecy.wa.gov/biblio/0710073.html.  

 B. Long Lake Dam 
The Licensee shall submit to Ecology a Detailed Phase II Feasibility and Implementation 
Plan based on the Long Lake HED DO Aeration Study within one year of license 
issuance, choosing one or several options to implement.  The plan shall contain: 

• Anticipated compliance schedule for conducting preliminary and final 
implementation plans; and 

• A monitoring plan to evaluate compliance (including avoidance of super-
saturation) and coordinate results with the DO TMDL efforts. 

 C. Lake Spokane 
Within two years of the effective date of this amendment, the Licensee shall develop a 
DO WQAP for review and approval by Ecology, in accordance with WAC 173-201A-
510(5). 

The DO WQAP will provide a detailed strategy to  address the Licensee’s proportional 
level of responsibility, based on its contribution to the dissolved oxygen problem in Lake 
Spokane as determined in the DO TMDL. 

The DO WQAP shall include, at a minimum, the following elements: 

1. Implementation plan – A plan to analyze, evaluate and implement reasonable and 
feasible measures to improve dissolved oxygen conditions in Lake Spokane, 
based on the DO TMDL.  The Licensee’s commitments shall be sufficient to 
address its proportional level of responsibility, based on its contribution to the 
dissolved oxygen problem in the Lake.  Any operational or structural change that 
conflicts with other conditions of this Certification requires prior approval by 
Ecology. 

2. Schedule – A compliance schedule for implementation that to the degree 
reasonable and feasible, is synchronized with the milestones and assessments of 
the DO TMDL for the Spokane River and that does not exceed ten years (WAC 
173-201A-510(5)). 

http://www.ecy.wa.gov/biblio/0710073.html
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If, at any time during the ten year compliance period, the Licensee demonstrates to 
Ecology’s satisfaction that the Project is able to address and continue to address the 
Licensee’s proportional level of responsibility as determined in the DO TMDL consistent 
with the provisions of this Certification, Ecology may make appropriate changes to 
reduce or ease the burden of reporting and monitoring requirements. 

If at the end of the ten year compliance period, the Licensee is unable to address its 
proportional level of responsibility as determined in the DO TMDL, after evaluating and 
implementing all reasonable and feasible alternatives under WAC 173-201A-510(5)(g), 
then the Licensee will propose an alternative action to achieve compliance with the DO 
TMDL, such as new reasonable and feasible technologies or other options to achieve 
compliance with the DO TMDL, a new compliance schedule, or other alternatives as 
allowed by WAC173-201A-510(5)(g). 

5.7 Turbidity 
The primary purpose of the following conditions is to achieve water quality numeric criteria for 
turbidity measured in NTUs, while protecting aquatic uses.   

The Project shall comply with the standards found in WAC 173-201A, as further described in this 
Certification.  Upon completion of the compliance period, the Licensee shall operate the project 
in full compliance with the state water quality standards. 

5.8 Spills 
The primary purpose of the following conditions is to achieve water quality numeric criteria for 
water quality, while protecting aquatic uses.  The Project shall comply with the standards found 
in WAC 173-201A, as further described in this Certification.  Upon completion of the compliance 
period, the Licensee shall operate the project in full compliance with the state water quality 
standards. 

A. General Oil Spill Prevention & Control Conditions (applies to all four 
projects) 
1. No oil, fuel or chemicals shall be discharged into waters of the state, or onto land 

with a potential for entry into waters of the state as prohibited by Chapter 90.56 
RCW and Chapter 90.48 RCW. 

2. Wash water containing oils, grease or other hazardous materials resulting from wash 
down of equipment or working areas shall be contained for proper disposal, and shall 
not be discharged into state waters. 

3. Any visible floating oils released from project operation, maintenance activities or 
construction must be contained and removed from the water. 

a) In the event of a discharge of oil, fuel or chemicals in state waters, or onto land 
with a potential for entry into state waters, immediately begin and complete 
containment and clean-up efforts, taking precedence over normal work.  Clean-
up shall include proper disposal of any spilled material and used clean-up 
materials. 

b) Spills into state waters and spills onto land with a potential for entry into state 
waters, or other significant water quality impacts, shall be reported immediately 
(within one hour) to the Department of Ecology, Eastern Regional Office at (509) 
329-4000 (24-hour phone number). 

c) The Licensee shall participate in the Incident Command System (ICS) whenever 
a Unified Command is established in response to a spill incident that involves or 
potentially impacts one or more Projects. 

d) Do not use emulsifiers or dispersants in state waters including water contained in 
sumps or other areas that discharge to sumps or the Spokane River. 
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e) Project Operators shall be familiar with and trained on use of oil spill cleanup 
materials.  In the event of a spill, properly dispose of used/contaminated 
materials and oil and as soon as possible restock new supplies.  Include records 
of proper disposal in the oil consumption records and keep copies of disposal 
records of contaminated cleanup supplies on-site and available for inspection by 
Ecology. 

f) Install, or have on-site to deploy, stair cases, ladders, etc., which will allow oil 
spill response personnel to safely reach areas that could, in the event of an oil 
spill, need to be accessed to deploy sorbent pads, boom material or other clean-
up equipment. 

g) Following all spills into state waters, or onto land with a potential for discharge 
to state waters, the Licensee will provide a written follow-up report to Ecology’s 
Eastern Regional Office within 15 days of the incident.  The report shall include 
a copy of the Licensee’s Spill Report Form, a description of the incident, 
response actions taken and any spill prevention measures taken or recommended 
to prevent similar spills. 

h) Within 90 days, the Licensee shall identify and map floor drains in each Project.  
Post these maps at each Project in a conspicuous location for use by Operators 
and other personnel in the event of a spill.  Floor drains that are no longer needed 
shall be blocked or sealed. 

1. Oil, fuel and chemical storage containers, containment areas, conveyance 
systems and oil-filled operating equipment. 

a) Within 180 days, the Licensee shall provide Ecology with oil inventory lists and 
diagrams noting location of containers and oil-filled operating equipment holding 
less than 55-gallons of oil.  The Project-specific oil inventories shall include 
location, type of container, number of containers, volume per container, total 
shell volume, spill potential, type of oil, PCB content and direction of flow in the 
event of a spill.  Project-specific diagrams should note location of these 
containers and oil-filled equipment and general oil spill flow direction; 

b) The Licensee shall keep records of the amounts of oil used on-site for all project 
equipment containing or using oil.  These records shall be kept on-site and 
available for inspection by Ecology; 

c) Provide proper containment around each storage container (including 
transformers) or around a combination of storage containers as appropriate.  
Proper containment equals the volume of the largest container plus 10 percent; 

d) Provide appropriate level markings for all oil gauges (including sight-glass 
gauges) to ensure Project Operators and maintenance personnel can easily 
identify an unusual condition; 

e) Check all fuel and lubrication hoses, oil drums, oil or fuel transfer valves and 
fittings, etc., for drips and leaks daily.  Maintain and properly store them to 
prevent spills into state waters; 

f) Inspect equipment containing oil and view oil-level gauges daily; 

g) Provide full oil spill containment capacity plus 10 percent when working on oil-
containing equipment that might spill or drip oil. 

2. Sumps 

a) Visually inspect sumps daily or immediately if oil is suspected to be present, 
such as in the event of an oil level alarm or other indication that oil could reach 
the sump.  Any oil detected in the sumps requires immediate cleanup and 
Emergency Management Division (EMD) and National Response Center (NRC) 
notification. 
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b) Immediately repair oil leaks that are of sufficient volume to reach the sump and 
that cannot be contained by placing a container underneath the leak. 

c) Provide water-proof lighting in the sumps or spotlights adequate to observe oil 
sheens on the surface of the water in the sumps. 

d) Within 90 days, the Licensee shall develop an annual maintenance schedule for 
cleaning the sumps to remove all oil and oil residue from walls, piping and other 
structures in contact with sump water and provide that schedule to Ecology. 

3. Transformers 

a) Verify that transformer containment areas are impervious and fill cracks, caulk 
pipe penetrations or otherwise ensure that containment areas will contain spills. 

b) Conduct daily inspections of transformer containment areas. 

c) Obtain prior approval from Ecology before breaching containment areas for 
reasons other than containment area maintenance. 

d) Conform to industry standards, use Best Management Practices or utilize other 
control measures for protecting water quality and preventing and containing oil 
spills when conducting in-place maintenance work on transformers, transporting 
transformers and transferring transformer oil. 

7. Stormwater Pollution Prevention and Containment Area Management 

a) The Licensee will utilize Best Management Practices or other control measures 
to prevent any oil-contaminated stormwater on the Project site from entering 
state waters. 

b) Stormwater in transformer and oil-filled operating equipment containment areas 
will be monitored for the presence of oil.  If oil is present, the oil-contaminated 
stormwater shall not be discharged to the ground or state waters but properly 
disposed of and recorded. 

c) Discharge of non-contaminated stormwater from containment areas will be also 
recorded.  Records of all stormwater removed or discharged from containment 
areas will be kept on-site and available for inspection by Ecology.  

d) Snowy or icy conditions require close and at minimum daily inspection of 
containment areas and containment drains.  Remove any observed stormwater 
pooling in containment areas as per condition 8 (b)/(c). 

8. Other 
a) Maintain site security at the Projects to reduce chance of oil spills. 

b) The Licensee shall coordinate spill response planning and response efforts with 
other oil-handling facilities and spill response agencies on the Spokane River, 
such as, through participation in the Ecology-initiated Spokane River Response 
Group, a component of the Columbia-Snake River Spill Response Initiative 
(CSRSRI). 

c) Compliance with these conditions does not relieve the Licensee from 
responsibility to maintain continuous compliance with terms and conditions of 
this Certification or resulting liability from further failure to comply. 

B. Facility-Specific Oil Spill Prevention & Control Conditions 
1. Upper Falls Dam 

a) The Licensee shall comply with its most recent/current version of the Spill 
Deterrent Control & Countermeasure (SDCC) Plan for this Project.  The 
Licensee shall provide Ecology, Eastern Regional Office, with copies of its most 
up-to-date SDCC Plan. 
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b) Within 30 days, the Licensee shall evaluate measures (including the plugging of 
floor drains and equipment vault openings) to prevent oil spilled inside the 
powerhouse from discharging to the Spokane River.  Proposed measures to 
prevent spilled oil from discharging to the Spokane River shall be submitted to 
Ecology, Eastern Regional Office, for approval. 

c) Within 30 days, the Licensee shall modify the metal cover over the trough where 
turbine pit water flows (located in the room adjacent to station service 
transformers) prior to discharge to the Spokane River to allow easy access for 
opening to facilitate inspection and access in the event of a spill. 

d) Within 60 days, the Licensee shall amend the SDCC Plan as appropriate to be 
consistent with the conditions of this Certification and specifically to include: 

• The correct agency notification procedures (page 12 SDCC) per state and 
federal law; and, 

• Written procedures for oil transfers (non-tank truck transfers) to equipment 
and oil drip collection. 

2. Monroe Street Dam 

a) The Licensee shall comply with its most recent/current version of the Spill 
Deterrent Control & Countermeasure (SDCC) Plan for this Project.  The 
Licensee shall provide Ecology, Eastern Regional Office, with copies of its most 
up-to-date SDCC Plan. 

b) Sorbent material, such as a ten foot section of sausage boom, shall be deployed 
continuously in the sump.  A mechanism, such as rope, should be used to 
facilitate deployment and retrieval of the boom in the sump.  The boom should be 
removed whenever oil is detected in the sump or on the boom, or when the boom 
has become water-saturated and is no longer effective in collecting oil. 

c) Within 30 days, the Licensee shall provide Ecology with an evaluation of the 
need for containment for the station service transformer located east of the 
Project roof deck to prevent a release of oil from flowing into the Spokane River 
under adverse weather conditions. 

d) Within 60 days, the Licensee shall amend the SDCC Plan as appropriate to be 
consistent with the conditions of this 401 Certification and specifically to 
include: 

• The correct agency notification procedures (page 12 SDCC) per state and 
federal law; 

• Written procedures for oil transfers (non-tank truck transfers) to equipment 
and oil drip collection; and 

• Inspection checklists (similar to the Long Lake SPCC Plan). 

3. Nine Mile Dam 
a) The Licensee shall comply with its most recent/current version of the Spill 

Prevention Control & Countermeasure (SPCC) Plan for this Project.  The 
Licensee shall provide Ecology, Eastern Regional Office, with copies of its most 
up-to-date SPCC Plan. 

b) Sorbent material, such as a ten foot section of sausage boom or bilge pillows, 
shall be deployed continuously in the sump.  A mechanism, such as rope, should 
be used to facilitate deployment and retrieval of the sorbent material.  The 
sorbent material should be removed whenever oil is detected in the sump or on 
the sorbent material, or when it has become water-saturated and is no longer 
effective in collecting oil. 
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c) Within one year, the Licensee shall pressure wash the sump when it is dewatered 
for cleaning including the removal of sediment.  The Licensee shall have the 
sediment tested for the presence and concentration of petroleum products and 
report those results to Ecology. 

d) Within 30 days, the Licensee shall evaluate and report to Ecology regarding the 
adequacy of the containment structures for the transformer located at the 
northwest corner of the powerhouse, and outside the building (2.3/115kV 
Transformer #1). 

e) Within 30 days, the Licensee shall evaluate the containment structure under the 
transformer in the Main Entrance Substation (13.8/115kV Transformer) and 
report to Ecology the method of detecting and removing stormwater. 

f) Within 60 days, the Licensee shall amend the SPCC Plan as appropriate to be 
consistent with the conditions of this Certification and specifically to include: 

• The correct agency notification procedures (page 11 SPCC Plan) per state 
and federal law; 

• Revisions to the section addressing secondary containment for the headgate 
hydraulic oil reservoirs on the Power House Roof; 

• Revised written procedures for oil transfers (non-tank truck transfers) to 
equipment and oil drip collection; and 

• Inspection checklists (similar to the Long Lake SPCC Plan). 

4. Long Lake Dam 

a) The Licensee shall comply with its most recent/current version of the Spill 
Prevention Control & Countermeasure (SPCC) Plan for this Project.  The 
Licensee shall provide Ecology, Eastern Regional Office, with copies of its most 
up-to-date SPCC Plan. 

b) Drums and containers of oil located in the Wheelroom shall be staged on 
containment pallets (as stated on page 8 of the SPCC Plan). 

 

c) Every effort shall be made to keep grease on the wicket gate control wheels from 
discharging to the turbine pits.  Sorbent material deployed in the turbine pits 
should be removed and properly disposed of whenever grease is observed on the 
material. 

d) Sorbent material, such as a ten foot section of sausage boom, shall be deployed 
continuously in the sump.  A mechanism, such as rope, should be used to 
facilitate deployment and retrieval of the boom in the sump.  The boom should be 
removed whenever oil is detected in the sump or on the boom, or when the boom 
has become water-saturated and is no longer effective in collecting oil. 

e) Within 30 days, the Licensee shall provide Ecology a plan addressing 
containment for the two transformers located in the Switchyard to prevent a 
release of oil from flowing down to the parking lot area west of the powerhouse 
that at times is under water during high flows. 

f) Within 60 days, the Licensee shall amend the SPCC Plan as appropriate to be 
consistent with the conditions of this Certification and specifically to include: 

• The correct agency notification procedures (page 14 SPCC Plan) per state 
and federal law; and 

• Revised written procedures for addressing oil transfers (non-tank truck 
transfers) to equipment (including the tug boat kept on Long Lake) and oil 
drip collection. 
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5.9 Construction Projects, Miscellaneous Discharges and Habitat Modifications 
The following applies to all over-water or near-water work related to the Project that can impact 
surface or ground water quality.  This includes, but is not limited to, construction, operation, and 
maintenance of fish collection structures, generation turbines, penstocks, transportation facilities, 
portable toilets, boat ramps, transmission corridors, structures, and staging areas.  This also 
includes emergencies for all activities related to Project operation. 

a. If water quality exceedances are predicted as being unavoidable during construction or 
maintenance of a project, a short term modification must be applied for in writing to Ecology 
at least three months prior to project initiation.  If any project has a long term impact on a 
regulated water quality parameter, characterization monitoring must be performed for the 
impacted parameter(s), and a monitoring plan must be outlined in the Water Quality 
Protection Plan discussed below.  This may require additional management practices to 
minimize impacts of the license period. 

b. A Water Quality Protection Plan (WQPP) shall be prepared, and followed for all Project 
related work that is in or near water that has the potential to impact surface and/or ground 
water quality.  The WQPP shall include control measures to prevent contaminants from 
entering surface water and groundwaters, and shall include, but not be limited to, the 
following elements: 

1. A Stormwater Pollution Prevention Plan (SWPPP) shall specify the Best Management 
Practices (BMPs) and other control measures to prevent contaminants entering the 
Project’s surface water and groundwaters.  The SWPPP shall address the pollution 
control measures for the Licensee’s activities that could lead to the discharge of 
stormwater or other contaminated water from upland areas.  The SWPPP must also 
specify the management of chemicals, hazardous materials and petroleum (spill 
prevention and containment procedures), including refueling procedures, the measures to 
take in the event of a spill, and reporting and training requirements. 

2. An In Water Work Protection Plan (IWWPP) shall be consistent with SWPPP and shall 
specifically address the BMPs and other control measures for the Licensee activities that 
require work within surface waters.   

Turbidity and dissolved oxygen shall be monitored upstream of the location where in-
water construction is taking place and at the point of compliance (as defined in WAC 
173-201A-110) during construction.  Samples shall be taken at a minimum of once each 
day during construction in or adjacent to any water bodies within the Project area that 
may be affected by the construction.  The IWWPP shall include all water quality 
protection measures consistent with a Hydraulics Project Approval (HPA) for the Project. 

3. The WQPP shall include procedures for monitoring water quality, actions to implement 
should water quality exceedances occur, and procedures for reporting any water quality 
violations to Ecology.  The WQPP shall include all water quality protection measures 
consistent with a HPA for the Project.  The WQPP shall be submitted to Ecology for 
review and approval at least three months prior to Project initiation and a copy of the 
WQPP shall be in the possession of the on-site construction manager and available for 
review by Ecology staff whenever construction work is under way. 

4. When a construction project meets the coverage requirements of the National Pollutant 
Discharge Elimination System (NPDES) permit and Stat Waste Discharge General 
Permit for Stormwater Discharges associated with construction activity, the Licensee 
shall, at Ecology’s discretion, either apply for this permit and comply with the terms and 
conditions of the permit or apply for and comply with the terms of an individual NPDES 
permit. 

C. Best Management Practices 
1. Work in or near the reservoir, water within the dam, the river, or any wetlands shall 
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include all reasonable measures to minimize the impacts of construction activity on 
waters of the state.   

Water quality constituents of particular concern are turbidity, suspended sediment, 
settleable solids, oil and grease, and pH.  These measures include use of Best 
Management Practices (BMPs) to control erosion and sedimentation, proper use of 
chemicals, oil and chemical spill prevention and control, and clean up of surplus 
construction supplies and other solid wastes. 

2. During construction, all necessary measures shall be taken to minimize the disturbance of 
existing riparian, wetland, or upland vegetation. 

3. All construction debris shall be properly disposed of on land so that the debris cannot 
enter a waterway or cause water quality degradation to state waters.  Retention areas or 
swales shall be used to prevent discharging of water from construction placement areas. 

4. The Licensee shall ensure that any fill materials that are placed for the proposed habitat 
improvements in any waters of the State do not contain toxic materials in toxic amounts. 

5.10 Water Quality Monitoring 
 A. Quality Assurance Project Plan 

Within 60 days after the new license is issued, the Licensee shall prepare a water quality 
monitoring and quality assurance project plan (QAPP) for each parameter to be approved 
by Ecology.  Ecology requests coordination with the Licensee to locate its monitoring 
locations prior to the development of the QAPP. 

Monitoring occurring in Long Lake related to dissolved oxygen and temperature 
parameters will be located in similar locations identified in the Ecology document Data 
Summary: Spokane River and Lake Spokane (Long Lake)Pollutant Loading Assessment 
for Protecting Dissolved Oxygen August 2003 Publication No.03-03-023 to maintain 
consistency in monitoring for the future of the DO TMDL and compliance points.  This 
document can be found online at http://www.ecy.wa.gov/biblio/0303023.html. 

The QAPPs shall follow the Guidelines for Preparing Quality Assurance Project Plans for 
Environmental Studies (July 2004 Ecology Publication Number 04-03-030) or its 
successor.   

The QAPPs shall contain, at a minimum, a list of parameter(s) to be monitored, a map of 
sampling locations, and descriptions of the purpose of the monitoring, sampling 
frequency, sampling procedures and equipment, analytical methods, quality control 
procedures, data handling and data assessment procedures, and reporting protocols. 

B. Updates 
The Licensee shall review and update the QAPPs annually based on a yearly review of 
data and data quality.  Ecology may also require future revisions to the QAPP based on 
monitoring results, regulatory changes, changes in project operations and/or the 
requirements of Total Maximum Daily Load.  Implementation of the monitoring program 
shall begin as soon as Ecology has provided the Licensee with written approval of the 
QAPP.  Changes to the QAPP need written approval by Ecology before taking effect.  
Ecology may unilaterally require implementation of the QAPP. 

C. Reporting Results 
Water quality monitoring results, along with a summary report, shall be submitted by 
March 1st of each year to the Department of Ecology, Eastern Region Office.  Ecology 
will use the monitoring results to track the project's progress toward meeting and 
remaining in compliance with state water quality standards. 
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D. Duration 
The monitoring without specific limiting timelines required under this Certification shall 
continue throughout the life of the new license and any subsequent renewals of that 
license, unless modified by Ecology 

5.11 Penalties and Appeals 
Any person who fails to comply with any provision of this Certification shall be liable for 
criminal and civil penalties under state and/or federal law. 

This Certification may be appealed.  The appeal must be filed with the Pollution Control Hearings 
Board, P.O. Box 40903, Olympia, Washington 98504-0903 within thirty days of receipt of this 
Order.  At the same time, the appeal must also be sent to the Department of Ecology, Eastern 
Regional Office, North 4601 Monroe, Spokane, Washington 99205-1295.  An appeal alone will 
not stay the effectiveness of this Certification.  Stay requests must be submitted in accordance 
with RCW 43.21B.320.  These procedures are consistent with Chapter 43.21B RCW. 

Dated this 8th day of May 2009, at Spokane, Washington. 

 
        
James M. Bellatty 
Water Quality Section Manager 
Eastern Regional Office 
Department of Ecology 
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The Watershed Planning Act: WRIA 54/57 and 55/57 Watershed Plans Spokane 
River Minimum Instream Flow Recommendations 
The Middle/Little Spokane River planning unit, formed under RCW 90.82 to address water resource 
management issues within Water Resource Inventory Areas (WRIAs) 55/57, was developing its 
watershed plan during the FERC relicensing process.  The planning unit reviewed and evaluated the 
available information and technical reports, including the Instream Flow and Fish Habitat Assessment 
prepared by Northwest Hydraulic Consultants and Hardin-Davis, Inc. in June 2004.  This study was 
undertaken to provide information for the relicensing of the Spokane River Project (FERC No. 2545) and 
for the planning process on the middle Spokane River by WRIAs 55/57.  The relationship between 
instream flows and rainbow trout spawning, fry emergence, and summer rearing habitat were examined 
by employing a Physical Habitat Simulation (PHABSIM) model.  This study focused on the mainstem 
Spokane River from the Post Falls Dam in Idaho, downstream to the confluence with Latah Creek.  For 
most of the study area, spawning and rearing life stages were evaluated.  However, only spawning was 
assessed in the one-mile reach of WRIA 57 below the Monroe Street Bridge. 

An additional study was completed in May 2007 by EES Consulting, Inc. (EESC) for the WRIA 54 and 
WRIA 55/57 Planning Units.  This study focuses on the free-flowing portion of the Spokane River above 
Nine Mile Reservoir and below the Monroe Street Bridge in Spokane, spanning lower WRIA 57 and 
upper WRIA 54.  This study assessed rainbow trout rearing habitat flow requirements using the 
PHABSIM modeling approach.  The report documents habitat values, relative to flow for rearing 
salmonids, including both rainbow trout and mountain whitefish.  Results for spawning are reported for 
both species in WRIA 54 and mountain whitefish in WRIA 57. 

The Department of Ecology uses the watershed plan as the framework for making future water resource 
decisions for the Middle/Little Spokane River watershed, per RCW 90.82.130.  The WRIA 55/57 plan 
recommendations were approved by the Little/Middle Spokane River watershed planning unit, a group 
composed of a broad base of water use interests, and also by the City of Spokane and Spokane County. T 
he State Caucus, which includes the Departments of Ecology and Fish and Wildlife, voted in support of 
the plan and these recommendations.  The plan recommendations are considered an expression of the 
public interest.  The watershed plan, formally adopted in January 2006, includes the following 
recommendation for minimum instream flows at Barker Road. 

II.A.01.a Establish a minimum instream flow for the Spokane River at the Barker Road transect 
(USGS Gage 12420500) of 500 cfs to provide significant weighted useable area for juvenile and 
adult rainbow trout. 

II.A.01.b Avista's 2007 operating license for the Spokane River Hydroelectric Development 
should require a minimum discharge to provide habitat for juvenile and adult rainbow trout that 
would be protected through a minimum instream flow for the Spokane River at the Barker Road 
transect (USGS gage 12420500) of 500 cfs.  

II.A.01.c Flow in the Middle Spokane River should be managed to optimize spring spawning, 
incubation and emergence for rainbow trout.  A protocol should be established between the 
WDFW, IDF&G and Avista to accomplish this task.  Specific flow levels and timing would be 
established as early as possible each year and based on snow pack and expected runoff 
conditions for that year. 

II.A.02.b. Instream flow for the Lower Spokane River could be managed using USGS Gage 
12422500, the Spokane River at Spokane.  Conduct fish habitat studies focusing on juvenile and 
adult rearing on at least 3 sites in the Lower Spokane River between the Monroe Street HED and 
the Nine-Mile HED pool.  This work could be conducted as part of the WRIA 54, Lower Spokane 
River Watershed Plan and/or as an Avista relicensing PM&E.
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II.E.01.a. After the Avista HED license application is filed, the Spokane River / Lake Spokane 
Dissolved Oxygen TMDL data gathering phase, and instream studies on rearing below Monroe 
Street HED are completed, integrate all of the recommended instream flows into one regime for 
the whole watershed.  The flow regime will be submitted to the Department of Ecology for 
instream flow rule making. 

II.B.02.a Use the Avista Recreation, Land Use, and Aesthetics Work Group findings as the basis 
for recreation flows in the Middle Spokane River. 

II.B.02.b Evaluate the use of periodic increases in flow during low flow periods for recreational 
use in the Middle Spokane River while taking into account effects on aquatic biota, water quality, 
and safety. 

II.B.02.c Evaluate the impact on aquatic biota, water quality, and safety of managing the 
declining spring runoff and fall drawdown with releases from the Post Falls HED to optimize 
recreational use of the Spokane River according to the Avista Recreation, Land Use, and 
Aesthetics Work Group. 

As recommended in the WRIA 55/57 watershed plan, the WRIA 54 (Lower Spokane River) and WRIA 
55/57 planning units are working together to develop minimum instream flow numbers for the Lower 
Spokane River.  A broad-based working group formed in June 2007 includes members from both 
planning units and other interested stakeholders.  This working group has been reviewing the recent 
instream flow studies and other technical information.  The Washington Departments of Ecology and Fish 
and Wildlife have recommended the following minimum instream flows for the Lower Spokane River 
that are protective of rainbow trout and mountain whitefish habitat (January 14, 2008 memo from Sara 
Hunt, Department of Ecology to Rob Lindsay, Spokane County). 

Minimum Instream Flow Recommendations a the Spokane Gage (ID#12422500) 

January 1 – March 31   1,100 cfs 

April 1 – June 15  3,000 cfs* 

June 16 – September 30    850  cfs 

October - December 31  1,100 cfs 

*(The spawning flow recommendation is currently being re-evaluated with specific attention 
given to the spawning habitat analysis conducted by Hardin-Davis, Inc. in the WRIA 55/57 Plan.) 

The Spokane River instream flow working group is currently deliberating various recommendations for 
minimum instream flows for a variety of purposes, including aesthetics and recreation.  
Recommendations from the working group will be forwarded to the WRIA 54 and 55/57 planning units 
for consideration in May 2008.  The planning units may formally adopt minimum instream flow 
recommendations in accordance with RCW 90.82, and these minimum instream flow numbers may differ 
from the state caucus recommendation. 

The Department of Ecology is required by law to protect instream flows by adopting regulations and to 
manage water uses that affect stream flows.  An instream flow rule adopted for the Spokane River would 
be based on the recommendations of the watershed planning units under RCW 90.82.  Once adopted, an 
instream flow rule acquires a priority date similar to a water right.  Minimum instream flows set in rule 
are used to manage water rights. 

Additional flow management requirements related to dam operations are the purview of the FERC license 
and the Clean Water Act Section 401 Certifications, and are not incorporated into the state’s or the 
planning units’ minimum instream flow recommendations.
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While minimum instream flow recommendations are proposed for Middle Spokane River at Barker Road 
and for the Lower Spokane River at the “at Spokane” gage, achievement of these flows is dependent on 
both dam operations in Idaho at Post Falls Dam and in Washington at the Monroe Street Bridge Dam.  
Minimum flows in the Spokane River are affected by diversions from the Spokane River and the Spokane 
Valley/Rathdrum Prairie Aquifer, which are managed by Ecology though administration of surface and 
ground water rights in Washington.  Adaptive management tools must be integrated into the Section 401 
Certifications in Washington and Idaho, and the FERC license to address the complex relationships 
among instream flow needs for habitat, recreation, aesthetics, and water quality and the effects of flow 
releases and water temperature on salmonids. 
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Policy of the Washington Department of Fish and Wildlife Concerning Wild 
Salmonids. 
The goal of WDFW’s Wild Salmonid Policy is to protect, restore, and enhance the productivity, 
production, and diversity of wild salmonids and their ecosystems to sustain ceremonial, subsistence, 
commercial, and recreational fisheries, non-consumptive fish benefits, and other related cultural and 
ecological values. Highlights of the policy include the following. 

o Spawner abundance goals will be established for individual, 
separate breeding populations (stocks) in all areas that have 
existing or restorable habitat capacity to support naturally 
reproducing, self-sustaining stocks, with the intent to encourage 
local adaptation (high productivity) and maximize long-term 
surplus production that sustains harvest, recreational 
opportunities and other ecological benefits. 

o Genetic diversity within and among stocks will be maintained or 
increased to encourage local adaptation and sustain long-term 
productivity.  Conditions will be created that allow natural 
patterns of genetic diversity and local adaptation to occur and 
evolve. 

o Wild salmonid stocks will be maintained at levels that naturally 
sustain ecosystem processes and diverse indigenous species and 
their habitats.  Healthy populations of other indigenous species 
will be maintained within levels that sustain or promote 
abundant wild salmonid populations and their habitats. 

o Use programs of stable, cost-effective artificial production to 
provide significant fishery benefits while maintaining the long-
term productivity of naturally spawning salmonids and their 
ecosystems.  Protect, rehabilitate, and re-establish naturally 
spawning populations using integrated principles of genetic 
conservation, ecology, hatchery production, and fish 
management. 

o Maintain or increase the quality and quantity of habitat necessary 
to sustain and restore salmonid populations. 

o Maintain or restore the physical processes affecting natural basin 
hydrology.  In addition, manage water use and allocation in a 
manner that would optimize in-stream flows for salmonid 
spawning, incubation, rearing, adult residency, and migration, 
that would address the need for channel-forming and 
maintenance flows, and that would address the impacts of water 
withdrawals on estuarine and marine habitats. 

o Provide for water and sediments of a quality that will support 
productive, harvestable, wild salmonid populations, unimpaired 
by toxic or deleterious effects of environmental pollutants.  
Manage watersheds, stream channels, and wetlands for natural 
rates of sediment erosion, deposition, and routing, to within the 
limits of salmonid life requirements. 

o Functional riparian habitat and associated wetlands are protected 
and restored on all water bodies that support, or directly or 
indirectly impact, salmonids and their habitat. 

o Maintain or restore lake and reservoir habitats that are conducive 
to wild salmonid passage, rearing, adult residency and spawning. 
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Plans and Reports Due 
Under this Certification 

 
Note: This list may not be all inclusive 
 

Product Type Description Due Date Section of 
Certification 

Aesthetic Flow 
Plan Upper Falls Aesthetics Plan 1 year after license 

issuance 
5.2.A.2 

 
Fisheries and Aquatic Resources 
Assessment Upper Falls Dam – three year assessment 4 years after license 

issuance 
5.3 D(1) 

Plan Monroe Street Dam to the Nine Mile Pool 
– Plan Development 

2 years after license 
issuance 

5.3 D(2)(a) 

Evaluation Monroe Street Dam to the Nine Mile Pool 
– Spawning Evaluation 

3 years after license 
issuance 

5.3 D(2)(b) 
5.3 D(2)(c) 

 
Aquatic Weed Management Plan 
Program/Plan Lake Spokane Aquatic Weed Management 

Program 
(includes Nine Mile Reservoir) 

One year of issuance of 
the license 

5.3 E 
5.3 E(5) 

Annual Monitoring 
Report 
 

Lake Spokane Aquatic Weed Management 
Program 
Monitoring 

Annually after the first 
year of implementation 
of the above mentioned 
plan 

5.3 E(4) 

Annual Report Lake Spokane Aquatic Weed Management 
Program 
Activities Conducted 

Annually after the first 
year of implementation 
of the above mentioned 
plan 

5.3 E(5) 

 
Sediments 
Plan Monroe Street Dam Sediment 

Management Plan 
Prior to dredging after 
license issuance 

5.3 F(1) 

Plan Nine Mile and Long Lake Reservoir 
Sediment Management Plan 

Four years after issuance 
of the license 

5.3 F(2) 

 
Wetlands 
Plan Wetland site-specific plan End of third year after 

the issuance of license  
5.3 G 

Access/Acquisition Properties No later than five years 
after the license issuance  

5.3 G 

Total Dissolved Gas 
Monitoring plan Monitoring plan for Nine Mile and Long 

Lake Dam 
Within one year of 
license issuance 

5.4 A 

TDG WQAP If not in compliance with TDG WQAP for 
Nine Mile Dam 

If not in compliance 
within six month of 
license issuance 

5.4 C 

Plan Detailed Phase II and Implementation Plan 
for Long Lake Dam 

Within 6 months of the 
license issuance 

5.4 D 
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Product Type Description Due Date Section of 
Certification 

Compliance 
Schedule and 
WQAP 

WQAP for Long Lake Dam Within six months of 
license issuance 

5.4 D 

 
Temperature 
Plan Temperature WQAP for Lake Spokane 18 months of license 

issuance 
5.5 B 

 
Dissolved Oxygen 
Plan Long Lake Dam Feasibility and 

Implementation Plan 
 1 year of license 
issuance 

5.6 B 

Plan Lake Spokane DO WQAP Plan Within 2 years after 
EPA approves DO 
TMDL, and Ecology 
amends 401 to require 
submittal of WQAP  

5.6 C 

 
Spills 
Map Upper Falls, Monroe Street, Nine Mile, 

and Long Lake Dams will map floor 
drains 

Within 90 days of 
license issuance 

5.8 A(4) 

Inventory and 
diagram 

Upper Falls, Monroe Street, Nine Mile, 
and Long Lake Dams will locate oil 
containers 

Within 180 days of 
license issuance 

5.8 A(5) 

Maintenance 
schedule 

Upper Falls, Monroe Street, Nine Mile, 
and Long Lake Dams schedule for 
cleaning sumps 

Within 90 days of 
license issuance 

5.8 A(6)(d) 

Proposed 
Measures/Plan 

Upper Falls Dam proposed measures to 
prevent oil spills 

Within 30 days of 
license issuance  

5.8 B(1)(b) 

Modification Upper Falls Dam modification of metal 
cover 

Within 30 days of 
license issuance 

5.8 B(1)(c) 

SDCC Plan 
amendment 

Upper Falls Dam SDCC Plan amendment Within 60 days of 
license issuance 

5.9 B(1)(d) 

Evaluation  Monroe Street Dam containment for 
station service transformer 

Within 30 days of 
license issuance 

5.8 B(2)(c) 

SDCC Plan 
amendment 

Monroe Street Dam SDCC Plan 
amendment 

Within 60 days of 
license issuance 

5.8 B(2)(d) 

Notification letter 
and report 

Nine Mile Dam pressure wash sump when 
dewatered, sediment tested 

Within one year of 
license issuance 

5.8 B(3)(c) 

Report Nine Mile Dam; adequacy of containment 
structure for transformer 

Within 30 days of 
license issuance 

5.8 B(3)(d) 

Report Nine Mile Dam; adequacy of containment 
structure for transformer and method of 
detecting and removing stormwater 

Within 30 days of 
license issuance 

5.8 B(3)(e) 

SPCC Plan Amendment of Nine Mile Dam SPCC 
Plan 

Within 60 days of 
license issuance 

5.8 B(3)(f) 

Plan Long Lake Dam; Plan addressing 
containment for the two transformers in 
Switchyard 

Within 30 days of 
license issuance 

5.8 B(4)(e) 
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Product Type Description Due Date Section of 
Certification 

SPCC Plan Amendment of SPCC Long Lake Dam 
Plan 

Within 60 days of 
license issuance 

5.8 B(4)(f) 

 
Water Quality Monitoring 
Report/Plan QAPP for each parameter to be monitored Within 60 days after 

license issuance 
5.10 A 

Updates Updates of QAPP Annually based on 
yearly review of data 

5.10 B 

Data reports and 
summary report 

Water quality monitoring results  March 1 of every year 
after the issuance of the 
license throughout the 
life of the license 

5.10 C 
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Spokane River Fisheries – Biological and Management Goals & Objectives 
Biological and management objectives focus on protecting and providing healthy, sustainable, and 
harvestable resident fish populations in the Spokane River.  Wild salmonid conservation requires the 
protection and restoration of the productive capacity of salmonid habitat to the extent possible. 

The focal species is native redband trout: WDFW’s specific biological objective for redband trout in the 
free-flowing portions of the Spokane River is to achieve and maintain a population abundance of 800-
1,000 wild redband trout Oncorhynchus mykiss gairdneri (two years and older) per river mile. 

In altered environments such as reservoirs, biological objectives focus on rearing habitat. 

GOALS 
Protect and expand habitat and ecosystem functions as the means to significantly increase the abundance, 
productivity, and life history diversity of resident fish to the extent that they have been affected by human 
activities, including but not limited to the development and operation of dams on the Spokane River. 

Restore native resident fish species (subspecies, stocks and populations) to near historic abundance 
throughout their historic ranges where suitable habitat conditions exist and/or where habitats can be 
restored, with emphasis on sensitive, native salmonid stocks. 

Administer and increase opportunities for consumptive and non-consumptive resident fisheries for native, 
introduced, wild, and hatchery reared stocks that are compatible with the continued persistence of native 
resident fish species and their restoration to near historic abundance. 

BIOLOGICAL AND MANAGEMENT OBJECTIVES 
Mitigate or compensate for fish losses caused by human activities, including but not limited to the 
operation of dams. 

Develop and meet conservation plan goals for sensitive native resident fish species. 

Protect and restore instream and riparian habitat to maintain functional ecosystems for resident fish, 
including addressing the chemical, biological, and physical factors influencing aquatic productivity. 

Develop and implement projects directed at protecting, restoring, and enhancing fish habitat for fish, 
through improvements in riparian conditions, hydropower operations, and aquatic conditions. 
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Foundational Concepts for the 
Spokane River TMDL Managed Implementation Plan 

June 30, 2006 

The Spokane River does not have enough dissolved oxygen (DO) during the months of April through 
October to meet current Water Quality Standards.  The best available science shows that excess 
phosphorus is the main cause of this problem.  There is agreement among those who petitioned Ecology 
in 2004, other interested parties and Ecology that actions are needed as soon as possible to improve the 
River’s condition, and, by assuring treatment capacity for septic tank discharges, further protect the 
quality of the Spokane Valley – Rathdrum Prairie Aquifer.  Low dissolved oxygen also results from 
carbonaceous biochemical oxygen demand (CBOD) and ammonia.  For the purpose of implementing the 
Spokane River Dissolved Oxygen TMDL, it is assumed that efforts to control phosphorus will also serve 
to control CBOD and ammonia.  Reducing significant amounts of phosphorus in the River during the 
April-October season and achieving Water Quality Standards for dissolved oxygen are the goals of the 
Spokane River Dissolved Oxygen TMDL Managed Implementation Plan (MIP). 

In the October 2004 Draft Total Maximum Daily Load to Restore and Maintain Dissolved Oxygen in the 
Spokane River and Lake Spokane (Long Lake), Ecology estimated a reduction target of approximately 
208 pounds/day of phosphorus from point sources, non-point sources and other controllable sources.  
Most of this reduction is anticipated to come from improvements in point source wastewater treatment 
technology located between the Idaho state line and the Lake Spokane Dam. 

The best available science conclusively demonstrates significant phosphorus reductions will improve DO 
in the River and Lake Spokane.  How the River will respond to significant phosphorus reductions, the full 
extent of the reductions necessary to alleviate DO deficiencies, and the phosphorus reductions possible 
over the next 20 years are not precisely clear at this time.  Hence, an aggressive, managed approach that 
removes phosphorus from a variety of sources through a variety of methods and monitors and assesses the 
impacts on DO over the next 20 years is a reasonable way to maximize the effectiveness of the sizable 
investments necessary to improve the River. 
4.5 Capsule Summary of Approach 
Currently there is not well-established technology that can reliably treat a variety of wastewater 
discharges and achieve the River phosphorus levels required to improve DO sufficiently to meet Water 
Quality Standards.  There is; however, technology that significantly reduces phosphorus from effluent and 
that can bring current discharges much closer to the levels required by Water Quality Standards.  The 
Spokane River Collaboration refers to the difference between what technology improvements can achieve 
and the TMDL levels to meet Water Quality Standards as “the Delta.” 

The MIP provides reasonable assurance that Water Quality Standards can be achieved during the first ten 
years of MIP effort by installing the most effective feasible phosphorus removal treatment technology and 
completing a planned and scheduled group of actions aimed at eliminating the Delta.  The foundational 
concepts described here will begin guiding TMDL implementation when accepted by Ecology and 
affected National Pollutant Discharge Elimination System (NPDES) permit holders. 

While phosphorus reductions from technology improvements and other actions can be estimated, their 
true impact on DO requires actual implementation experience and resultant measurement of DO levels in 
the River and Lake Spokane.  The first ten years of MIP efforts need to be in place and operational prior 
to their consequences being fully assessed.  A thorough assessment after the 10th year of the MIP will 
provide the information necessary to guide actions for a second ten year MIP period.  These second 
period actions will include continuation of successful actions conducted in the first ten years, such as 
operation of the treatment technology and other permanent phosphorous reduction efforts, and they could 
include new actions such as consideration of river oxygenation and/or reconsideration of Water Quality 
Standards applied to the River and Lake Spokane.  The MIP’s actions necessary to eliminate an NPDES 
permit holder’s Delta will be enforceable over the 20 year life of the MIP and the TMDL phosphorous 
waste load allocation will become enforceable requirements at the end of the 20 years covered by the 
MIP. 
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During the MIP term, the NPDES permits applicable to individual dischargers will include interim limits 
and other requirements as described below in the section titled “NPDES Permit Cycle.” 

4.6 Ecology Will Complete the Dissolved Oxygen TMDL Consistent with the 
Foundational Concepts 

The foundational concepts in this document are the result of substantial deliberation by the Spokane River 
Collaboration.  This effort placed completion of the Draft TMDL “on hold” prior to its being made final 
and submitted to the Environmental Protection Agency for review.  Ecology will re-draft the Draft 
Spokane River Dissolved Oxygen TMDL to include a MIP consistent with the principles described here.  
The re-draft will be subject to the same public review process and administrative procedures used for the 
earlier Draft TMDL.  As well, Ecology will continue to work on a government-to-government basis with 
the Spokane Tribe of Indians to ensure compliance with downstream Tribal water quality standards. 

4.7 Waste Load Allocation Targets 
A TMDL requires waste load allocations (WLA) for the affected NPDES permit holders.  These targets, 
expressed in concentrations in the draft TMDL, will be slightly revised in the re-drafted TMDL to reflect 
upstream permitting in Idaho and an April-October rather than June-October critical period (see the boxed 
table on page 24, Draft Total Maximum Daily Load to Restore and Maintain Dissolved Oxygen in the 
Spokane River and Lake Spokane, October 2004).  The total phosphorus concentrations, as allocations in 
the TMDL rounded to the nearest microgram will remain 10µg/l. 

In the MIP; however, the 10 µg/l total phosphorus targets will be expressed as pounds of phosphorus 
discharge in the River based on the discharge volume estimates established through the Collaboration. 

The translation from concentration to pounds of phosphorus forms the basis for measuring success in 
meeting each phosphorus waste load allocation target under the MIP.  Success in meeting the pounds of 
phosphorus target will be achieved by the installation of the most effective feasible phosphorus removal 
treatment technology and implementation of other phosphorus reduction actions that together result in 
the net pounds of phosphorus discharged to the River by the dischargers being equal to or less than the 
target pounds. 
The following table shows the pounds per day phosphorus targets for each Washington State NPDES 
permit holder as they will be expressed in the MIP based on projected flows for 2017 and 2027 using 
estimates produced through the Spokane River TMDL Collaboration. 

Discharger 

Projected 
2017 

WWTP 
Influent 
(mgd) a 

2017 Target 
Phosphorus 
(lbs/day) b 

Projected 
2027 WWTP 

Influent 
(mgd) a 

TMDL WLA 
Phosphorus 
(lbs/day) b c 

Liberty Lake 1.41 0.12 1.51 0.13 

Kaiser Aluminum 15.4 1.29 15.4 1.29 

Inland Empire Paper 4.1 0.34 4.1 0.34 

City of Spokane:         

- from City of Spokane only 36   41.77   

- from Spokane County 5.76   9   

- from Airway Heights 0   0   

Total City of Spokane 41.76 3.49 50.77 4.24 

Spokane County (new plant) 8 0.67 8 0.67 

     
NOTES:     
a Influent flow projections based upon data from Flow & Loading Work Group and dischargers 
b lbs/day for point sources = Influent MGD x 10 µg/L P x 0.0083454 
c MIP achieves Waste Load Allocation by 2027 
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The “(lbs/day)” numbers listed above will be used as the target pounds to determine each NPDES permit 
holder’s Delta.  An NPDES permit holder’s Delta is the actual pounds of phosphorus discharged per day 
minus the target pounds.  NPDES permit limits will be based on a seasonal average with appropriate 
daily, weekly, and monthly limits that recognize the uncertainties and start-up complexities of new 
treatment technology. 

The 2017 phosphorus targets are goals during the first ten years of the MIP.  These phosphorus targets 
will not be binding during the first ten years so as to allow assessment of the beneficial impact on DO 
from all MIP-related technology improvements and phosphorus reduction actions initiated during this 
time, and to allow measurement of the actual Delta reduction by the dischargers based on experience.  By 
the end of the 20th year, NPDES permit holders are required to be in compliance with the phosphorus 
WLA in the right hand column of the chart above. 

Once an NPDES permit holder demonstrates reliable ability to continually meet its target, either by 
treatment technology or technology combined with actions to eliminate the Delta, that permit holder will 
have met its responsibilities for meeting waste load allocations as expressed in either the MIP or the 
TMDL. 

Aggressive efforts, initiated as quickly as possible, to reach the targets during the first ten year period of 
the MIP are required.  These efforts will include both phosphorous removing treatment technology 
upgrades and a suite of other phosphorus reducing actions from the list of “target pursuit actions” 
described below. 

Some aggressive programs to meet phosphorus targets may be conducted jointly by several dischargers.  
These efforts need to result in assignment of reduced pounds of phosphorus to individual dischargers 
because dischargers must meet individual targets. 

A trading program of dischargers’ demonstrated surplus phosphorus may be implemented consistent with 
EPA guidelines pending Ecology’s verification of any surplus phosphorus offset pounds. 

As part of the implementation of the MIP, each National Pollution Discharge Elimination System permit 
holder in Washington State covered by the Spokane River Dissolved Oxygen TMDL will, in accord with 
the section titled “Schedule of Activities,” prepare a technology selection protocol and an Engineering 
Report with construction schedule for the treatment technology improvements the permit holder intends 
to install.  The permit holder will also prepare a Delta elimination plan with a schedule of target pursuit 
actions (see details below) that, in combination with the technology improvements, provide reasonable 
assurance the April-October phosphorus target will be achieved in the first ten years of the MIP.  The 
ways these targets and associated requirements will be reflected in each NPDES permit is explained in the 
section below titled “NPDES Permit Cycle.” 

4.5 Target Pursuit Actions 
Target pursuit actions are the steps that are either required or available for NPDES permit holders to both 
upgrade their technology and eliminate their Delta within the first ten years of the MIP in order to provide 
reasonable assurance of meeting targets.  The target pursuit actions may be modified as a result of the 10th 
Year Assessment.  Dischargers without a Delta do not need to perform target pursuit actions for Delta 
elimination. 

Technology selection protocols and Delta-eliminating target pursuit actions will both be initiated as soon 
as possible, and Delta-eliminating actions will not be deferred until technology improvements are actually 
selected and installed. 

Enforceable terms of each NPDES permit will include the obligation to meet the interim or final effluent 
limit and the obligation to complete implementation of the target pursuit actions, although the details of 
the target pursuit actions may be set forth in a separate administrative order.
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After the 10th year of implementation, a thorough review (see the section titled “Tenth Year Assessment”) 
will be conducted to determine what, if any, additional phosphorus reduction actions are necessary, what 
actions should be continued or discontinued, and/or whether any changes to the phosphorus reduction 
goal in the TMDL or the Water Quality Standards for DO in the River and Lake Spokane are warranted.  
By the end of the 20th year of the MIP, NPDES permit holders are required to be in compliance with the 
then current TMDL phosphorus waste load allocations (the targets may have been modified as a result of 
the Tenth Year Assessment) to assure applicable Water Quality Standards are being met. 

Required Actions:  Required target pursuit actions for each NPDES permit holder with a Delta are as 
follows: 

• Technology Selection Protocol: NPDES permit holders will prepare, and submit to Ecology for 
approval, a comprehensive technology selection protocol for choosing the most effective feasible 
technology for seasonally removing phosphorus from their effluent with an objective of achieving 
a discharge with seasonal average 50µg/l phosphorus or lower.  If pilot testing is a part of the 
protocol, there will be appropriate provisions for quality assurance and control.  The protocol will 
include a preliminary schedule for construction of the treatment technology. 

• Delta Elimination Plan: In addition to the technology selection protocol, NPDES permit holders 
will also prepare and submit for Ecology’s approval a Delta elimination plan and schedule for 
other phosphorus removal actions such as conservation, effluent re-use, source control through 
support of regional phosphorus reduction efforts (such as limiting use of fertilizers and 
dishwasher detergents), and supporting regional non-point source control efforts to be 
established.  The plan, in combination with the phosphorus reduction from technology, will 
provide reasonable assurance of meeting the permit holder’s target in ten years. 

• Expeditious Decision: Ecology will expeditiously review and decide on the proposed technology 
selection protocol, preliminary construction schedule and Delta elimination actions. 

• Engineering Report: After a permit holder implements the technology selection protocol, the 
permit holder will prepare, and submit to Ecology for approval, an Engineering Report 
concerning the chosen technology, including any updates to the construction schedule.  The 
Engineering Report will (if necessary) be accompanied by amendments to the schedule and 
substance of the target pursuit actions so that in combination with the Engineering Report on 
expected technology performance, there is reasonable assurance of meeting the target in ten 
years.  Ecology will expeditiously review and decide on these submittals. 

• Interim Limits: When new treatment technology is installed, Ecology will set interim phosphorus 
permit limits based on the engineering reports.  It is recognized that, because modern phosphorus 
removal technology is challenging, achieving normal, and routine operation may require two 
years, assuming average seasonal conditions (temperature and flow) during both years.  During 
this period, Ecology will recognize these conditions and their effects on compliance with interim 
discharge limits. 

• Final Limits: Final limits applicable during the remaining term of the MIP will be set based on 
the actual performance of the technology installed and operated at optimum reliable efficiency 
(see the section titled “NPDES Permit Cycle”). 

• Investment Stability: The investment in phosphorus removal technology is recognized by 
Ecology as having a 20-year life, and no significant modifications or replacements of 
phosphorus removal facilities will be required during the term of the MIP.  Modifications to 
installed technology that best available data indicate would enhance phosphorus removal 
performance and are efficient and cost-effective may be required.



 

Page 85                        401 Certification-Order Spokane River Hydroelectric Project         Order No. 9802 

• Conservation: Public NPDES permit holders, in cooperation with water purveyors, will as soon 
as possible develop individual and regional programs that reduce flows by funding “LOTT-style” 
indoor conservation efforts that target 20 percent water conservation per household in older urban 
areas and 10 percent water conservation per household in newer (post 1992) urban areas.  These 
programs will have local ordinances, avoided cost investment principles and per connection 
expenditures similar to the LOTT program.  To the extent these actions are demonstrated as 
reducing phosphorus loading to the river, they will be recognized as contributing toward 
achieving phosphorus waste load targets. 

• Class A Effluent: Each publicly owned treatment plant covered by the Spokane DO TMDL will, 
through their technology updates, produce effluent meeting the State of Washington Class A 
reclaimed water quality standards in place when the MIP takes effect. 

Available Actions: The following target pursuit actions are not required of every NPDES permit holder 
with a Delta.  The non-point source program, however, needs to have sufficient participation to achieve 
the TMDL-required phosphorus reduction. 

• Reclaimed Water: Publicly owned dischargers may seek to re-use the Class A reclaimed water 
they produce as result of technology improvements.  All reasonable efforts to re-use and/or 
recharge the aquifer rather than directly discharging it to the River, particularly in the April-
October timeframe, are strongly encouraged consistent with circumstances and opportunities.  
Ecology will work with each NPDES permit holder and the Washington State Department of 
Health to prepare approvable permits that enable timely and successful implementation of these 
opportunities.  Specifically, Ecology commits to the following: 

 Ecology will assist in permitting re-use efforts by actively coordinating state 
permitting with the Washington State Department of Health. 

 Ecology will assist dischargers proposing re-use target pursuit actions in assessing 
whether any water rights/quality impairments might occur and how any impairment 
might be addressed. 

 Any revisions of Washington State in Class A reclaimed water guidelines or 
standards in place when the MIP takes effect will serve as a basis for requesting 
Ecology’s reconsideration of an NPDES permit holders approved target pursuit 
action plan that relies on re-use target pursuit actions envisioned prior to the 
revisions. 

 To the extent these water re-use actions are demonstrated as reducing phosphorus 
loading to the river, they will be recognized as contributing toward achieving 
phosphorus waste load targets. 

• Regional Phosphorus Reduction Programs: Privately owned treatment plants may participate 
with other NPDES permit holders in regional phosphorus reduction programs, such as 
conservation (see above) and non-point source control (see below).  To the extent these actions 
are demonstrated as reducing phosphorus loading to the river, they will be recognized as 
contributing toward achieving phosphorus waste load targets. 

• Bio-available Phosphorus: NPDES permit holders may seek to prove to Ecology that a certain 
stable fraction of their phosphorus discharge is not bio-available in the River environment for a 
time sufficient to consider it not reactive and not a nutrient source.  If Ecology agrees, the pounds 
of phosphorus that are not bio-available will be recognized as contributing toward achieving the 
total phosphorus waste load target. 

• Source Control Programs: To the extent that source control actions to limit phosphorus 
inputs through regulation of phosphorus-containing products and through enforced 
phosphorus-limiting pre-treatment ordinances are demonstrated as reducing phosphorus 
loading to the river, they will be recognized as contributing toward achieving dischargers’ 
phosphorus waste load targets.
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• Regional Non-Point Source Reduction Program: Participating NPDES permit holders and 
Ecology will jointly fund and implement a regional non-point source (NPS) phosphorus reduction 
program at $2 million/year.  The program will begin in the second year of the MIP following 
completion of an initial study (50 percent funded by Ecology) to determine the best opportunities 
for non-point phosphorus reductions. 

The regional non-point source program will be designed to achieve the NPS phosphorus 
reduction identified in the TMDL and to contribute to the Delta reduction efforts of the 
participants, as necessary.  If sufficient reduction in NPS phosphorus as determined by the 
10th Year Assessment has not yet been achieved, the jointly funded and implemented regional 
NPS program will continue for the second ten years of the MIP. 

The program will be closely managed by the oversight and coordination group described 
below, and it will be monitored to routinely identify cost-effective strategies and verify actual 
phosphorus reductions.  Resources could be shifted to other more effective actions for 
phosphorus reduction by mutual agreement with Ecology. 

Successful phosphorus-reducing actions funded by the NPDES permit holders through the 
NPS program will be recognized as contributing toward achieving dischargers’ phosphorus 
waste load targets. 

• Septic Tank Elimination Program: Spokane County may submit to Ecology information and 
calculations demonstrating the phosphorus removal impact on the Spokane River and Lake 
Spokane of its Septic Tank Elimination Program.  Pending Ecology’s expeditious review and 
decision regarding the information and calculations, the county may, if Ecology approves, use the 
pounds of phosphorus prevented from reaching the River and Lake Spokane through septic tank 
elimination as part of any needed offsets for the County’s new treatment plant (see the section 
titled “New County Treatment Plant”). 

Oversight and Coordination: The above target pursuit actions require careful monitoring and 
accounting to assure genuine phosphorus reductions and proper Delta reduction recognition.  The 
following will occur: 

• Ecology and the dischargers will immediately collaborate to develop an oversight and 
coordination group.  The intent is to form a collaborative group to oversee and coordinate the 
required regional actions including, but not limited to, the NPS, monitoring, modeling, reporting 
and public outreach programs, however the participating entities retain their individual 
authorities.  Ecology and the dischargers will share in the administrative cost of this group. 

• The oversight and coordination group, in cooperation with Ecology, will manage the non-point 
source program described above. 

• The oversight and coordination group will implement a monitoring and research program for the 
River to routinely track and evaluate the amount of phosphorus removal, the impact of 
phosphorus reductions and associated improvements on dissolved oxygen levels.  Also, there will 
be additional studies such as those concerning sediment oxygen demand, the efficacy of river 
aeration/oxygenation, and bio-availability of phosphorus in discharges and other areas that 
advance the understanding of and refine the science concerning the River’s health.  Modeling 
capabilities for the River will also be enhanced by gathering and including sediment oxygen 
demand data, noting and examining episodic events that contribute to increased phosphorus 
loading, and other relevant data and by considering current measurement of minimum river flow 
as adjusted by regulation.  Ecology and the dischargers will share in the cost of implementing and 
operating this monitoring and research program. 

• Dischargers will prepare and submit annual reports to Ecology, describing each discharger’s 
performance of the target pursuit actions and any measurable successes.  For joint actions 
(such as the NPS Program), the dischargers may provide a joint report.



 

Page 87                        401 Certification-Order Spokane River Hydroelectric Project         Order No. 9802 

• Ecology will prepare annual performance reviews concerning the status of agreed-upon, 
committed target pursuit actions described above.  Every two years Ecology, using monitoring 
information, will prepare and present a report and, in collaboration with the oversight and 
coordination group, conduct other public engagement efforts regarding the River’s health and the 
performance and effects of the target pursuit actions described in the MIP. 

• Ecology will address Avista Corporation’s DO responsibilities through the 401 Certification 
process. 

4.6 New Spokane County Treatment Plant 
A new Spokane County treatment plant will be constructed to meet its phosphorus allocation target 
through a combination of advanced treatment and other offsets that are in place and accepted by Ecology 
as effective as the plant begins routine, normal (i.e., beyond shakedown or start up) operations.  As with 
the engineering reports and target pursuit action plans and schedules for NPDES permit holders, the 
county will submit to Ecology for approval the county’s engineering report for the plant showing how the 
most effective, feasible  phosphorus removal technology has been selected, and how the offsets will be 
timely developed.  At the time the plant begins normal, routine operations, it is expected the combination 
of offset actions and the plant’s treatment of water to be discharged in the River will together achieve 
compliance with 10µg/l phosphorus. 

Consistent with NPDES requirements, the plant will be permitted by Ecology in order to enable rapid 
conversion of septic systems to sewers consistent with the approved septic tank elimination program prior 
to the completion of the county plant.  The county will construct the plant within the first six years of the 
MIP as the county’s offsets from the target pursuit actions are being developed and made operative.  It is 
recognized that any phosphorous reduction actions selected by the county that rely on  the plant achieving 
normal, routine operation for their full implementation (such as completing septic tank hookups and/or 
water re-use) can still contribute to the county’s offsets.  It is further recognized that, because modern 
phosphorus removal technology is challenging, achieving normal, and routine operation may require two 
years, assuming average seasonal conditions (temperature and flow) during both years. 

During this period, Ecology will recognize these conditions and their effects on compliance with interim 
discharge limits. 

4.7 The County will also develop a comprehensive program for reclaimed water production, re-use and 
aquifer recharge of effluent.  This re-use program will be subject to the same conditions described 
for other re-use target pursuit action plans described above. 

4.8 10th Year Assessment 
Following the 10th year of the MIP there will be a major assessment of the plan’s impact.  A collaborative 
process will be used to make determinations about the relevant actions appropriate for the second ten 
years of the MIP.  The assessment will be a data-based, objective review designed to assess: 

• The amount of phosphorous removed from the River by the actions taken to date compared to 
phosphorus reduction targets. 

• The River response to those reductions and associated changes in DO. 

• The necessity, if any, for further reductions in phosphorous, CBOD and ammonia in order to achieve 
Water Quality Standards for DO. 

• The likelihood of further phosphorous reductions occurring in the next ten years of the MIP if the 
actions begun in the first ten years were continued.  

• The set of actions that could be initiated in the next ten years of the MIP that would more likely 
than not result in further phosphorous reductions, if necessary, to achieve DO Water Quality 
Standards for Lake Spokane.



 

Page 88                        401 Certification-Order Spokane River Hydroelectric Project         Order No. 9802 

• The reasonableness of pursuing these actions and/or the reasonableness of pursuing other strategies 
such as Lake Spokane oxygenation and/or the appropriateness of modifying DO Water Quality 
Standards if continuing existing or implementing additional phosphorous removal strategies will 
more likely than not fail to improve DO sufficiently to meet existing DO Water Quality Standards. 

• Particular attention will be given to Lake Spokane’s hypolimnion (lowest) layer where DO levels may 
be least likely to be significantly improved by upstream phosphorus reduction. 

• Data and actions will be carefully reviewed to determine whether technology improvements and 
target pursuit actions can result in the hypolimnian meeting DO Water Quality Standards, whether 
lake oxygenation or other techniques may be effective in improving DO and/or whether modified 
Water Quality Standards for this layer are appropriate. 

These decisions will be made consistent with the MIP Decision Diagram below: 
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This assessment will occur following the 10th year of the MIP.   The assessment may need to be extended 
if the timing of the installation of treatment technology has not resulted in operation for a long enough 
time to produce sufficient data about river conditions and DO response.  If this occurs, the assessment 
would not be completed until there has been at least three years of operation of all treatment technology 
upgrades by all dischargers. 
4.9 NPDES Permit Cycle 
Four 5-year NPDES permit cycles are expected to be covered under the MIP.  Currently, all four existing 
NPDES permits are under administrative extensions.  Each of the existing NPDES permits will be 
handled somewhat differently due to varying conditions associated with each discharge. 

In general, the NPDES permits will follow this sequence: 

Cycle Term Permit Elements 

I 2007 - 2011 

The permit is issued with effluent limits adjusted based on 
performance history.  The permit will state the goal of 
achieving an equivalent of an effluent phosphorus 
concentration of 10µg/l phosphorus by the end of the 
following permit cycle (i.e., in ten years) through a 
combination of phosphorus treatment technology and target 
pursuit actions.  Enforceable terms of each NPDES permit 
will include the obligation to meet the effluent limit and the 
obligation to start, continue, and/or complete the target 
pursuit actions.  The details of the target pursuit actions may 
be set forth in a separate administrative order.  The permit, 
depending on date of issue, may also specify dates for 
submitting a technology selection protocol and an 
Engineering Report with an estimated construction schedule, 
all as described in the section titled “Target Pursuit Actions.” 

II 2012 - 2016 

The permit is issued with interim effluent limits taking effect 
with the completion of technology upgrades.  Implementation 
of the phosphorus target pursuit actions to reduce the Delta is 
continued during this permit cycle.  The permit will state the 
goal of achieving an equivalent of an effluent phosphorus 
concentration of 10µg/l phosphorus by the end of the permit 
cycle (i.e., in five years) through a combination of 
phosphorus treatment technology and target pursuit actions.  
As in the first Permit Cycle, enforceable terms of the NPDES 
permit will include the obligation to meet the effluent limit 
and the obligation to continue and/or complete the target 
pursuit actions.  The details of the target pursuit actions may 
be set forth in a separate administrative order.  The interim 
limits will be based on the Engineering Report that provides 
Ecology with reasonable assurance that an equivalent of an 
effluent phosphorus concentration of 10µg/l phosphorus will 
be achieved by the end of the permit cycle.  It is recognized 
that, because modern phosphorus removal technology is 
challenging, achieving normal and routine operation may 
require two years, assuming average seasonal conditions 
(temperature and flow) during both years. 

II 2012 - 2016 
During this period, Ecology will recognize these conditions 
and their effects on compliance with interim discharge limits.  
Operational characteristics for the newly installed technology 
will be assessed so that final limits can be established. 
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Cycle Term Permit Elements 

III 2017 - 2021 

The permit is issued with final effluent limits based on 
observed operational characteristics.  The permit will reflect 
results of the 10th Year Assessment.  The permit will state the 
goal of achieving an equivalent of an effluent phosphorus 
concentration of 10µg/l phosphorus through a combination of 
phosphorus treatment technology and target pursuit actions.  
As in the first Permit Cycle, enforceable terms of the NPDES 
permit will include the obligation to meet the effluent limit 
and the obligation to continue and/or complete the target 
pursuit actions.  The details of the target pursuit actions may 
be set forth in a separate administrative order. 

IV 2022 - 2026 
The permit is issued with established final effluent limits that, 
in combination with completed and continuing target pursuit 
actions, meet the final waste load allocations since they will 
be enforceable at the end of the MIP. 

A Gantt chart version of the anticipated permit cycles for each existing NPDES permit holder plus the 
permit cycle for Spokane County is included for illustrative purposes as Attachment A. 

4.10 Schedule of Activities to Initiate the MIP 
Based on and consistent with the principles and foundational concepts in this Agreement, several tasks 
need to be completed as the Spokane River TMDL and accompanying MIP are made final. 

These actions include the following: 

• Re-drafting of the TMDL, completion of the MIP by Ecology, and submittal of the final TMDL to 
EPA – target date 1/1/2007. 

• Submittal to Ecology of technology selection protocols, Delta elimination plans and treatment 
technology implementation schedule by each discharger – target date 1/1/2007. 

• Creation of the oversight and coordination structure necessary to implement the actions that will be 
conducted on a regional scale such as the operation of the NPS and monitoring programs – target date 
1/1/2007. 

Assuming the Foundational Concepts in this paper become an Agreement in Principle that is endorsed 
by Ecology and the dischargers this summer, and the TMDL is completed by Ecology and approved 
by EPA, it appears likely the first permitting sequence and the start of the MIP’s first ten year period 
could begin in early 2007.  Ecology and the dischargers agree that local elected officials in the 
Spokane area should share the lead with Ecology in developing the appropriate oversight and 
coordination structure for overseeing the implementation of the MIP and securing the necessary inter-
agency agreements and funding commitments sufficient to support it. 

Applying the Foundational Concepts, the Agreement in Principle does not require any party to engage 
in any future action or make any subsequent decision in violation of established rules and procedures 
for engaging in such actions or making such decisions. 

Nothing in this document changes any party’s authorities or responsibilities under law or regulation.  
The parties embracing this Agreement recognize and support that this path forward is the appropriate 
way to establish the legally sufficient framework for completing the Spokane River DO TMDL and to 
quickly begin the important work of improving the health of the Spokane River.  All parties agree to 
conduct themselves over the next months and years consistent with these Foundational Concepts and 
resulting Agreement in Principle so that this can be successfully and efficiently accomplished. 
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Attachment A: Draft Wastewater Treatment Facility Permitting Schedule 
- INCLUDED FOR ILLUSTRATIVE PURPOSES ONLY - 
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