
 
 
 
 
May 7, 2024 
 
 
Marla Koberstein 
Water Quality Program 
Washington Department of Ecology 
P.O. Box 47696 
Olympia, WA 98504 
 
Re:  Comments on Proposed Aquatic Life Toxics Criteria 
 
Dear Ms. Koberstein: 
 
Thank you for the opportunity to provide comments on the Washington Department of 
Ecology’s proposed Aquatic Life Toxics Criteria (ALTC) for freshwater and marine environments.  
Contamination of fish, invertebrates and aquatic plants from toxic chemicals is of the utmost 
concern to the Northwest Indian Fisheries Commission (NWIFC) and its member tribes, whose 
treaty rights and lifeways are dependent on healthy aquatic ecosystems.  Updating criteria for 
toxic pollutants is long overdue – the last major update occurring in 1992.  As such, we strongly 
support this rulemaking effort.  Our general comments on the rulemaking are described below. 
Additional detail on specific criteria is contained in the attached memorandum. 
 
The NWIFC is comprised of 20 treaty Indian tribes in western Washington, each of which retain 
constitutionally protected, treaty-reserved rights to harvest, consume, and otherwise manage 
fish, shellfish, and other treaty reserved resources within their usual and accustomed areas.1  
As natural resource co-managers with the state of Washington, the tribes have a vested 
interest in all policies that affect their treaty-reserved resources and the protection and 
restoration of habitat critical to their recovery and long-term sustainability. 
 

I. Updating Toxics Criteria is Urgent 
 

Freshwater and marine environments are under assault from toxic stormwater runoff and 
permitted discharges of harmful chemicals.  Both finfish and shellfish are affected by chemical 
contamination, including reduced survival from acute exposure and impacts to growth and 
reproduction from chronic exposure.  In turn, tribal communities are impacted through reduced 
ceremonial, subsistence and commercial use of treaty resources.  In some cases, finfish and 

 
1 The NWIFC member tribes are the Hoh, Jamestown S’Klallam, Lower Elwha Klallam, Lummi, Makah, Muckleshoot, 
Nisqually, Nooksack, Port Gamble S’Klallam, Puyallup, Quileute, Quinault, Sauk-Suiattle, Skokomish, Squaxin Island, 
Stillaguamish, Suquamish, Swinomish, Tulalip, and Upper Skagit. 
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shellfish are unfit for consumption due to high levels of heavy metals and other toxins.  As you 
know, 6PPD-q is highly toxic to coho salmon in small concentrations and is the latest example of 
a long list of chemicals that negatively impact treaty rights and resources. 
 
Washington’s ALTC are outdated, many not having been updated since 1992 or prior.  Since the 
National Toxics Rule of 1992, the Environmental Protection Agency (EPA) has added additional 
toxic substances to their list of recommended criteria and provided several updates to 
previously established criteria.  The Department of Ecology determined that waiting to update 
ALTC until Endangered Species Act (ESA) consultation and subsequent EPA approvals for Idaho 
and Oregon toxics criteria were complete would increase the likelihood the new criteria would 
meet ESA requirements and approval by EPA.  Further, Ecology determined that updating 
human health criteria was a higher priority than updating aquatic life toxics criteria given the 
ongoing ESA consultation on aquatic life toxics criteria.  Nonetheless, we urge the Department 
of Ecology to assess and update ALTC regularly through the triennial review process. 
 

II. Clean Water Act Requirements 
 

Section 303 of the Clean Water Act (CWA) mandates that states adopt water quality standards 
(WQS) to restore and maintain the chemical, physical and biological integrity of the nation’s 
waters.  The WQS consist of beneficial uses to protect both aquatic life communities and 
recreational and subsistence-based uses (i.e., salmonid spawning, cold water biota, primary or 
secondary contact recreation) designated for specific water bodies and water quality criteria to 
protect uses.  Under the CWA, states, federally recognized tribes and territories have the 
primary responsibility for developing appropriate beneficial uses for water bodies within their 
jurisdiction.  These governing bodies review and, if appropriate, revise their WQS on a triennial 
basis in accordance with CWA section 303(c).  Section 303(c)(2)(B) of the CWA requires states 
to adopt chemical-specific, numeric criteria for priority toxic pollutants.  The criteria must 
protect state-designated beneficial uses of water bodies.  Under CWA section 303(c), EPA must 
review and approve or disapprove any revised or new standards.  EPA is required to set criteria 
that establish benchmarks for states, territories and tribal nations to follow when they develop 
their water-quality standards.  EPA must also assess whether any endangered species will be 
harmed when it approves state-based standards, including to wide-ranging species that cross 
multiple jurisdictions and fall under different standards. 
 
Since 1980, the EPA has published numerous criteria development guidelines for states and 
tribes and recommended national criteria for numerous pollutants.  The national criteria 
include recommended acute and chronic criteria for the protection of aquatic life resources.  
States, tribes and territories may choose to adopt EPA’s recommended criteria or modify these 
criteria to account for site-specific or other scientifically defensible factors.  However, the 
process for updating the criteria and going through the necessary ESA consultation with NOAA 
Fisheries and U.S. Fish and Wildlife Service has taken years, which makes these updates 
especially necessary. 
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III. Ecology’s Proposal to Update Aquatics Life Toxics Criteria 
 

The Department of Ecology proposes to amend WAC 173-201A-240 to provide greater 
protection to aquatic organisms based on increased understanding of the toxicity of certain 
chemicals and to comply with the ESA.  EPA recommends criteria for 45 toxics that should be 
considered under this rule.  Twenty-eight of the 45 are included in Washington’s WQS.  Of 
Washington’s 28 toxics substances with WQS, 16 existing criteria are being revised and 
updated, including freshwater acute and chronic, and saltwater acute and chronic criteria.2  In 
addition, Ecology is proposing 15 new criteria.3  Ecology will not adopt EPA recommended 
criteria for three toxins.4  Lastly, Ecology is proposing state-specific criteria for 6PPD-quinone. 
 

IV. General Comments 
 

The NWIFC strongly supports Ecology’s decision to update all currently regulated aquatic life 
criteria in a single rulemaking rather than though a piecemeal approach in multiple 
rulemakings.  Doing so will maximize protections more quickly than individual rulemakings. 
Further, by incorporating the findings from the ESA consultations in Idaho and Oregon, Ecology 
increases the likelihood of EPA approval and compliance with the ESA. 
 
Contaminated stormwater runoff and chronic inputs of dangerous chemicals into the 
freshwater and marine environments is a serious and pervasive threat to treaty resources and 
the tribal communities that rely on them for cultural, subsistence and commercial purposes.  As 
such, we are highly supportive of the updates Ecology is proposing to existing criteria.   
 
We also strongly support the proposed new toxics criteria, including the criteria for 6PPD-
quinone, which EPA has not yet recommended.  Nonetheless, we know 6PPD-quinone is lethal 
to juvenile and adult coho salmon in small doses.  Studies have shown that steelhead and trout 
are also susceptible to this chemical.  Ecology’s criterion is based on a species sensitivity 
distribution for coho salmon (rather than EPA’s genus sensitivity distribution) in order to 
capture the high degree of sensitivity coho have to low levels of exposure.  We support the 
species sensitivity distribution basis for developing the 6PPD-quinone criteria.  In the future, 
when more information is known about the effects of this chemical on other aquatic organisms, 
we expect Ecology to update criteria to protect all susceptible species. 
 
For contaminants that the State does not propose adopting criteria, the Technical Support 
Document should discuss whether alternative methods for deriving criteria were adequately 
evaluated and describe the proposed approach to be used for applying narrative criteria.  At 

 
2Aldrin, Arsenic, Cadmium, Chromium III, Chromium VI, Copper, Cyanide, Dieldrin, Endrin, gamma-BHC, Mercury, 
Nickel, Pentachlorophenol, Selenium, Silver, and Zinc,  
3 6PPD-quinone, Aluminum, Acrolein, Carbaryl, Demeton, Diazinon, Guthion, Malathion, Methoxychlor, Mirex, 
Nonylphenol, PFOS, PFOA, Silver, and Tributyltin 
4 Iron, Heptachlor epoxide, and Hydrogen sulfide. 
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elevated concentrations, iron and hydrogen pose significant threats to aquatic organisms.  The 
presence of iron particles can irritate gill tissue in salmonids, leading to gill damage and 
bacterial infection.  Exposure to iron has been shown to reduce the immune response of 
salmonids.  Hydrogen sulfide can have lethal effects on fish.  Sublethal effects include reduced 
appetite and erratic swim behavior.  Heptachlor epoxide is a priority pollutant, highly toxic to 
finfish, shellfish, waterfowl and aquatic plants.  Section 303(c)(2)(B) requires Ecology to develop 
numeric criteria for priority pollutants.  The Department of Ecology should provide additional 
justification for not adopting numeric criteria for these compounds. 
 
Washington does not currently have criteria for perfluorooctane sulfonic acid (PFOS) or 
perfluorooctane acid (PFOA).  EPA has draft criteria for both.  However, Ecology states that it 
won’t adopt EPA’s criteria unless EPA finalizes their recommendations for PFOS and PFOA 
before Ecology’s rulemaking concludes.  If EPA finalizes the criteria, we urge Ecology to adopt it 
during this rulemaking.  Alternatively, Ecology should look to other states that have developed 
alternative criteria for these compounds as a possible framework for Washington.  PFOA and 
PFOS are highly problematic chemical compounds that are ubiquitous in the aquatic 
environment and do not easily break down.  Studies have determined that most freshwater fish 
have high levels of these compounds in their tissue.  Human health effects include suppression 
of the immune system, reduced vaccine efficacy, increased risk of certain cancers, and 
reproductive and developmental problems.  As such, it is imperative that Ecology and EPA move 
swiftly and adopt criteria for these toxic compounds as soon as possible. 
 

V. Specific Comments on Specific Criteria 
(see attached memorandum) 
 

In closing, we appreciate and support Ecology’s effort to update its ALTC.  Completion of this 
work will provide enhanced protections for treaty reserved resources, tribal communities and 
the aquatic resources and environments important to everyone.  Should you have any 
questions, please contact Greg Haller, Environmental Protection Policy Analyst at 
ghaller@nwifc.org. 
 
 
Sincerely, 
 
 
 
 
Justin R. Parker 
Executive Director 
 
 
Attachment 

mailto:ghaller@nwifc.org
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 M E M O R A N D U M 
 
 
DATE:   May 3, 2024 
 
TO:   Greg Haller, Environmental Protection Policy Analyst, NWIFC 
 Fran Wilshusen, Director of Environmental Protection Services, NWIFC 
 
FROM:   Eric Rosenblum, PhD, Senior Toxicologist, RIDOLFI Inc. 
 Bill Beckley, Principal Scientist, RIDOLFI Inc. 
 
SUBJECT:   Focused Review of Selected Contaminants in Washington State’s Proposed 

Updates to Aquatic Life Toxics Criteria 
 
The Northwest Indian Fisheries Commission (NWIFC) contracted with RIDOLFI Inc. (Ridolfi) to 
perform a technical review focused on specific contaminants evaluated within Washington 
State’s Proposed updates to Aquatic Life Toxics Criteria. Specifically, Ridolfi conducted a review of 
the State’s decisions not to adopt numeric criteria for iron, hydrogen sulfide, and heptachlor 
epoxide; not to adopt draft criteria for PFOS and PFOA; and to adopt state-specific criteria for 
6PPD-quinone. Also, at the NWIFC’s request Ridolfi provided general comments regarding the 
addition of new footnotes for human health criteria to the State’s Toxic Substances Criteria 
table. 

 
SUMMARY OF TECHNICAL REVIEW 
 
Iron: We agree with Washington’s decision not to adopt the Environmental Protection Agency’s 
(EPA’s) recommended criterion for iron. This criterion has not been adopted by Oregon or Idaho; 
however, the biological evaluation results for the Swinomish Tribe’s aquatic life toxics criteria 
concluded that the EPA’s recommended value for iron is likely to adversely affect (LAA) 
biological resources.  

We recommended that additional detail be added to the technical support document (TSD) 
detailing whether new aquatic studies available in the EcoTox database were reviewed and why 
the LAA determination for iron did not trigger a review of alternative approaches for the 
development of criteria.  

Hydrogen Sulfide: We agree with Washington’s decision not to adopt EPA’s recommended 
criterion for hydrogen sulfide. The biological evaluation results for the Swinomish Tribe’s aquatic 



 
 

 

Ridolfi NWIFC ALC Review Memo 240503 Page 2 

life toxics criteria concluded that the EPA’s recommended value for hydrogen sulfide is likely to 
adversely affect (LAA) biological resources. The TSD should explain why the LAA determination 
for hydrogen sulfide did not trigger a review of alternative approaches for the development of 
criteria. 

Heptachlor Epoxide: We do not believe that Washington’s decision not to adopt EPA’s 
recommended criteria for heptachlor epoxide is adequately supported. Heptachlor epoxide is a 
priority pollutant, and as such the State does not provide adequate rationale for not adopting 
numeric criteria for this pollutant as required by the Clean Water Act. 

PFOS and PFOA: After reviewing the EPA’s draft aquatic life criteria AWQC for PFOS and PFOA 
we agree with Washington State’s decision to not adopt the EPA’s draft recommendations for 
freshwater acute and chronic criteria and a saltwater acute benchmark value. However, there are 
other states that have developed alternative criteria for these compounds which may serve as 
alternative criteria or outline approaches that Washington State could take to develop state-
specific values. 

6PPD-Quinone: We found no issues with the State’s approach to develop a state-specific acute 
criterion for 6PPD-Quinone.  

 
SPECIFIC COMMENTS 
 
Iron 
 
After review of the available aquatic toxicity data for iron, we agree that the EPA’s published 
aquatic life ambient water quality criteria (AWQC) for iron does not meet the requirements 
outlined in the Proposed updates to Aquatic Life Toxics Criteria, WAC 173-201A-240 Technical 
Support Document (TSD). Specifically, the EPA chronic AWQC value for iron was developed using 
very limited data in 1976 and does not meet the minimum data requirements for the eight-
family method or alternative methods. It should be noted that the biological evaluation results 
for the Swinomish Tribe’s aquatic life toxics criteria concluded that the US EPA’s AWQC value for 
iron is likely to adversely affect (LAA) biological resources. As stated in the TSD “If there were 
LAA determinations or jeopardy calls in Idaho and Oregon for similarly listed species in 
Washington, then evaluate the new science since EPA last updated national recommendations“.  

Review of available aquatic data within the EPA EcoTox database indicates that numerous acute 
and chronic studies using iron and iron oxide have been conducted since 1976; however, the 
technical support document does not indicate whether these studies were sufficient to meet the 
requirements for development of an AWQC value. In addition, there does appear to be some 
new scientific approaches for the development of aquatic life AWQC for iron that may be useful 
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in Washington State’s data review. For example, the Canadian government has established 
Federal environmental quality guidelines for iron using modeling (CCME 2019) and Cadmus 
(2018) proposed a chronic water quality criterion for iron using single species and mesocosm 
data.  

Additional detail should be added to the TSD detailing if the new aquatic studies available in the 
EcoTox database were reviewed and why the LAA determination for iron did not trigger a review 
for alternative approaches for the development of criteria.  

References 
 
CCME 2019. Federal environmental quality guidelines – Iron Official title: Federal environmental 

quality guidelines – Iron Environment and Climate Change Canada. Available at 
https://www.canada.ca/en/environment-climate-change/services/evaluating-existing-
substances/federal-environmental-quality-guidelines-iron.html#toc7 

 
Cadmus 2018. Chronic Toxicity of Ferric Iron for North American Aquatic Organisms: Derivation 

of a Chronic Water Quality Criterion Using Single Species and Mesocosm Data. Available at 
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5893738/ 

 
Hydrogen Sulfide 
 
After review of the available aquatic toxicity data for hydrogen sulfide we agree that the EPA’s 
published AWQC for the compound does not meet the requirements outlined in the TSD. 
Specifically, the US EPA chronic AWQC value for hydrogen sulfide was developed in 1986 using 
very limited aquatic toxicity data which does not meet the minimum data requirements for the 
eight-family method or alternative methods.  

Following a review of available data collected after 1986 using the EPA EcoTox database, we 
found only one additional aquatic toxicity test was conducted in a standard test species 
(Chlamydomonas reinhardtii Green Algae) and concluded that additional data is not sufficient to 
support the derivation of an AWQC for hydrogen sulfide. It should be noted that North Carolina 
Division of Water Resources Surface Water Quality Standards, Criteria & Protective Values 
includes an aquatic life criteria value for hydrogen sulfide (0.21 ug/L) that was published in 2007 
and is lower than the EPAs chronic value (2 ug/L). This lower value was developed using the 
lowest available LC50 value for the compound with an adjustment value and does not meet the 
requirements for development of an AWQC as outlined in the TSD. 

 
 

https://www.canada.ca/en/environment-climate-change/services/evaluating-existing-substances/federal-environmental-quality-guidelines-iron.html#toc7
https://www.canada.ca/en/environment-climate-change/services/evaluating-existing-substances/federal-environmental-quality-guidelines-iron.html#toc7
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Heptachlor Epoxide 

The TSD states: “EPA recommendations for heptachlor epoxide are based on toxicity studies for 
heptachlor. Heptachlor is the parent component of the metabolite heptachlor epoxide. Metabolites 
or degrades of parent compounds do not have the same chemical structure and can result in 
toxicity greater or less than a parent compound.  There is uncertainty regarding aquatic life species 
sensitivity to heptachlor epoxide.”  This conclusion, however, is not supported by the US EPA’s 
Ambient Water Quality Criteria for Heptachlor which indicates “heptachlor epoxide, which is of 
comparable toxicity to heptachlor but more stable in biological systems.” Similar statements can 
also be found in the 2011 Heptachlor/Heptachlor epoxide Environmental Quality Standards 
(EQS) dossier; it is stated that “The lowest ecotoxicological data is a 96h-LC50 for Penaeus 
duorarum. It can be noted that for this individual test assessing the effects of both heptachlor and 
heptachlor epoxide, there is no apparent difference of toxicity between the two substances” (EU 
2011). Therefore, it is recommended that specific referenced details be added to the TSD to 
support the conclusion that the EPA’s recommended aquatic life criteria AWQS for heptachlor 
epoxide has not been adopted by Washington state as it may be under conservative.  

In addition, the TSD states that “EPA recommendations for heptachlor epoxide does not use EPA 
1985 standard methods for deriving toxics and are based on limited toxicity studies.” It is 
recommended that additional detail be added to explain why the difference between the US 
EPA 1980 criteria which was used for the development of the AWQC for the compound and the 
derivation procedures from the 1985 Guidelines prevents the use of this value. Specifically, it 
appears that many states are able to use the heptachlor/heptachlor epoxide AWQC value 
developed using 1980 criteria by simply halving the 1980 criterion value so that it is applicable 
to the 1985 averaging times.  

References 
 
US EPA 1980. Ambient Water Quality Criteria for Heptachlor. Available at 

https://www.epa.gov/sites/default/files/2019-03/documents/ambient-wqc-heptachlor-
1980.pdf 

 
WHO 1984. Environmental Health Criteria 38 Heptachlor. Available at 

https://iris.who.int/bitstream/handle/10665/37298/9241540982-eng.pdf 
 
EU 2011. Heptachlor/Heptachlor epoxide EQS dossier 2011. Available at 

https://circabc.europa.eu/sd/a/53641c85-d467-4c03-9100-
b5fddf8bbfce/Heptachlor%20EQS%20dossier%202011.pdf 

 

https://www.epa.gov/sites/default/files/2019-03/documents/ambient-wqc-heptachlor-1980.pdf
https://www.epa.gov/sites/default/files/2019-03/documents/ambient-wqc-heptachlor-1980.pdf
https://iris.who.int/bitstream/handle/10665/37298/9241540982-eng.pdf
https://circabc.europa.eu/sd/a/53641c85-d467-4c03-9100-b5fddf8bbfce/Heptachlor%20EQS%20dossier%202011.pdf
https://circabc.europa.eu/sd/a/53641c85-d467-4c03-9100-b5fddf8bbfce/Heptachlor%20EQS%20dossier%202011.pdf
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PFOS and PFOA  

After reviewing the EPA’s draft aquatic life criteria AWQC for PFOS and PFOA we agree with 
Washington State’s decision to not adopt the EPA’s draft recommendations for freshwater acute 
and chronic criteria and a saltwater acute benchmark value. It should be noted that there are 
other states that have developed alternative criteria for these compounds which may serve as 
alternative criteria or outline approaches that Washington State could take to develop state 
specific values in the interim. While the TSD does not provide the rationale for why Washington 
State has chosen not to adopt the recommended criteria, the conclusion made in this review is 
based on the following:  

 
• For draft PFOA and PFOS acute freshwater criteria and PFOA chronic freshwater criteria,  

EPA has elected to calculate values without achieving the eight minimum data 
requirements (MDRs) recommended in the 1985 Guidelines. In this case, US EPA has not 
obtained sufficient quantitative insect study data typically required for criterion 
calculation. Failure to meet minimum data requirements (particularly for insect data) and 
other deviations from criteria calculation methods established in EPA’s 1985 Guidelines 
may result in freshwater acute criteria for PFOA and PFOS and water column chronic 
criteria for PFOA that are under protective. 
 

• It appears that the draft PFOS criteria are based on the inclusion of Non-North American 
Species in aquatic life AWQC derivation. 
 

• EPA states in the draft AWQC that it has, in certain instances, chosen to diverge from the 
1985 Guidance and, in the future, it will update the 1985 Guidelines to reflect the 
permissibility of these new, divergent practices. . However it appears that, EPA has not 
substantiated the scientific soundness of the new methods it proposes to use in the draft 
AWQC.  
 

• The EPA draft criteria values do not sufficiently quantify or account for the 
bioaccumulative effects of PFOA or PFOS to issue freshwater chronic tissue criteria. The 
effects of PFOA and PFOS bioaccumulation are not adequately reflected in the PFOA and 
PFOS freshwater chronic criteria and the criteria values should provide more specific 
details to explain why 95 percent of freshwater genera would be protected using a 20th 
percentile Bioaccumulation Factor (BAF) value. 
 

• Approved analytical methods are not yet available to determine compliance. 
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6PPD-quinone  

No issues were identified regarding the TSD approach used to develop an acute AWQC for 
6PPD-quinone. However, it appears that the decision to develop a criterion value for this 
compound, using alternative methods, is not consistent with the decision to not adopt or not 
develop alternative state-specific criteria for other data-poor toxic substances. For example, it 
appears that no effort was made to use alternative methods to develop an AWQC value for iron, 
hydrogen sulfide, or PFOS/PFOA. Therefore, to ensure transparency and consistency in the 
approach used throughout the documents, it is recommended that the TSD clearly indicate why 
alternative approaches are used to develop AWQCs for 6PPD-quinone while other compounds 
are not similarly addressed.  

GENERAL TSD REVIEW COMMENT 

Following our review of the TSD we suggest that additional text be added that would clearly 
outline why alternative approaches in developing criteria are used for some compounds (e.g. 
6PPD) while the State has decided to not develop criteria using alternative approaches for other 
compounds (e.g. heptachlor epoxide, iron). It is our opinion that the decision-making matrix for 
when numeric criteria are developed using alternative approaches should be clearly outlined for 
all compounds for which a not to adopt decision was made. This addition to the text would be 
helpful to ensure that the approach implemented in TSD is both clear and transparent.  

HUMAN HEALTH CRITERIA  

While not the subject of this rulemaking effort, in updating the Toxic Substances Criteria table 
(Table 240, WAC 173-201A-240) the State has added footnotes for the human health criteria in 
Table 240, including footnote H, which states “Human health criteria applicable for Clean Water 
Act purposes in the state of Washington are contained in 40 C.F.R. 131.45 and effective as of 
December 19, 2022 (87 FR 69183).” The criteria values in the table that include this footnote 
have been disapproved by EPA and are not valid for Clean Water Act purposes. We recommend 
that as part of this update Ecology also update the values for human health criteria to reflect the 
federally promulgated criteria that are applicable. 
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