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The Institute for Policy Integrity at New York University School of Law (Policy Integrity)?
respectfully submits the following comments to the Department of Ecology of the State of
Washington regarding its draft revisions to the Reporting of Emissions of Greenhouse Gases Rule
(Chapter 173-441 WAC) (the Reporting Rule). Policy Integrity is a non-partisan think tank
dedicated to improving the quality of government decisionmaking through advocacy and
scholarship in the fields of administrative law, economics, and public policy. Policy Integrity has
published research on carbon markets,? and has previously commented on Washington’s cap-and-
invest market linkage® and on the state’s forest offsets protocol.# Policy Integrity has also
commented on the design of greenhouse gas reporting and carbon trading programs in other states.®

Under the Reporting Rule, owners and operators of Washington-based facilities that emit 10,000
metric tons of carbon dioxide equivalent or more per calendar year from applicable source
categories must report their greenhouse gas emissions.® Certain entities with carbon dioxide
equivalent emissions that equal or exceed 25,000 metric tons per calendar year are subject to
Washington’s cap-and-invest program.” To improve the cap-and-invest program’s implementation,
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the Department has proposed revisions to the Reporting Rule and requested public comment on
the Reporting Rule’s language.®

Policy Integrity recommends that the Department avoid continuing to incorporate by
reference federal rules or resources, which could be changed or withdrawn. By
independently promulgating an amended Reporting Rule that stands on its own, together
with all resources that regulated entities will need to meet the amended Reporting Rule’s
requirements, the Department can mitigate or avoid inconveniences or other challenges that
could arise if incorporated-by-reference federal materials were to be withdrawn or become
unavailable. A standalone rule that does not incorporate by reference federal materials that
may be withdrawn or changed would also serve as a useful resource for other jurisdictions
seeking to adopt similar emissions-reporting requirements.

In particular, the Reporting Rule relies heavily on, and incorporates by reference, the existing
mandatory greenhouse gas reporting rule, 40 CFR Part 98, of the U.S. Environmental Protection
Agency (EPA) (the Federal Reporting Rule).® In light of recent developments discussed below,
the Department should not rely on the continued existence of the Federal Reporting Rule.

To begin with, EPA has signaled that it may rescind the Federal Reporting Rule. In March 2025,
EPA announced that “the agency is reconsidering the mandatory Greenhouse Gas Reporting
Program.”®? It further stated that the funds currently spent complying with that program “could be
better used to improve and upgrade environmental controls or other items at these facilities”
potentially signaling that the agency’s “reconsideration” could consist of eliminating the
program.!! EPA’s “Reconsideration of the Greenhouse Gas Reporting Program” reached the
Office of Information and Regulatory Affairs for review in June 2025 and remained pending
review as of early September 2025.12

In addition, in May 2025, the House of Representatives included in its reconciliation bill a
“Regulations from the Executive in Need of Scrutiny (REINS) Act” provision that would
automatically sunset federal rules that are not specifically affirmed by Congress.'® Although
Congress did not ultimately pass a REINS Act provision as part of this year’s reconciliation
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process,'* the Department should note federal lawmakers’ interest in adopting one. Indeed, some
lawmakers have continued to pursue avenues for passing a REINS provision, such as by including
one in spending legislation for fiscal year 2026 or in future reconciliation processes.™ If enacted,
such a provision could “wip[e] entire chapters out of the Code of Federal Regulations that
safeguard public health, safety, and welfare.”

To fully insulate the Department from any impediments that could arise from the withdrawal,
lapsing, or modification of the Federal Reporting Rule, or any other federal language on which the
Reporting Rule relies, the Department should include in its own Reporting Rule any currently-
existing federal language on which it relies. That is, the Department should promulgate rules
that state all required language word-for-word, rather than incorporating it by reference.

Expressly providing all relevant language and resources in rules and supporting documents that
the Department controls (and to which the Department can ensure uninterrupted access) will allow
the Department to implement its own Reporting Rule more smoothly in the event of any changes
in federal laws or regulations. Taking these steps will also better enable the State of Washington
to provide leadership and resources for other U.S. jurisdictions in their own efforts to adopt and
implement sound climate policies. By exercising such leadership, the Department will advance the
legislative purposes articulated in the Climate Commitment Act.!’

Sincerely,

Erin Shortell, Legal Fellow
Elizabeth B. Stein, State Policy Director
erin.shortell@nyu.edu
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