
Jen Powis
Re: Non-Rule Project Number 2024-044-OTH-NR—General Operating Permit for Incinerators
(Permit Number 518) 

Dear Ms. Ricco, and air quality division staff: 

On behalf of Air Alliance Houston and the Coalition for Environment, Equity and Resilience, along
with the Texas Appleseed and the Citizens Environmental Coalition in Houston as signatories in
support, I submit these comments on the Texas Commission on Environmental Quality's (TCEQ)
proposed renewal and amendment for the General Operating Permit (GOP) 518 for Air Curtain
Incinerators (Incinerators). This amendment to the GOP comes as the federal Environmental
Protection Agency has sought to erode public health protections for communities after disasters by
authorizing greater use of Incinerators as a way to deal with mixed disaster waste. We urge TCEQ
not to make that same mistake, and instead focus greater attention on disaster recovery that works to
aid communities after the storm, as opposed to deepening the environmental harms after natural
disasters. Please see the attached documents in full that support our requests to amend this GOP to
eliminate its use for disaster recovery activities, or in the alternative, to put special conditions on
any use of Incinerators after a disaster. Our comments are submitted in two parts due to the file
restriction for submission. Thank you, Jen Powis, Earthjustice, Attorney on behalf of AAH and
CEER. 
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Incinerators Used In Disaster 
Recovery Interim Final Rule; request 
for Comment, 90 Fed. Reg. 41,508 
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Docket No.  
EPA-HQ-OAR-2003- 0119 

   
 

COMMENTS OF SIERRA CLUB, CALIFORNIA COMMUNITIES 
AGAINST TOXICS, SOUTHERN ENVIRONMENTAL LAW CENTER, 

HEALTHY GULF, MOUNTAIN TRUE, CLEANAIRE NC, THE 
COALITION FOR ENVIRONMENT, EQUITY AND RESILIENCE, 

AIR ALLIANCE HOUSTON, THE COALITION OF 
COMMUNITY ORGANIZATIONS, CITIZENS' ENVIRONMENTAL 

COALITION, PUBLIC CITIZEN and EARTHJUSTICE 
 

Submitted via regulations.gov and email on October 10, 2025 by Earthjustice 

We submit these comments in opposition to this interim final rule, which 

carves out an exemption from pollution control requirements for incinerators 

that the Environmental Protection Agency (EPA) misleadingly describes as 

“temporary-use” incinerators to be used “during disaster recovery.” 90 Fed. 

Reg. 41,508, 41,508–09 (Interim Final Rule). In practice the Interim Final Rule 

permits the widespread use of uncontrolled incineration for an indefinite length 

of time to dispose of any non-hazardous waste present in a declared disaster 

zone and encourages disaster recovery practices that will likely result in the 

uncontrolled incineration of hazardous materials as well. 

People who have endured natural disasters like the Los Angeles wildfires, 

the Texas floods, and the hurricanes and storms that recently struck Florida and 

North Carolina need not suffer additional health harms caused by uncontrolled 
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waste incineration. Exempting such incineration from pollution control 

requirements contravenes the Clean Air Act, and the creation of this exemption 

through an interim final rule—depriving the public of any opportunity to 

comment on the exemption in a meaningful way—contravenes both the Clean 

Air Act and the Administrative Procedure Act. 

DETAILED COMMENTS 

I. The Interim Final Rule is unlawful. 

A. EPA has not established good cause to bypass notice and 
comment. 

To promulgate or revise incinerator standards under section 129 of the Clean 

Air Act, 42 U.S.C. § 7419, section 307(d) of the Act requires EPA to publish a 

notice of proposed rulemaking, provide an opportunity for comment, including an 

opportunity for oral presentation, and to provide a response to any comments with 

the final promulgated rule. 42 U.S.C. § 7607(d)(1)–(6). Here, in blatant violation 

of section 307(d), EPA issued the Interim Final Rule without providing notice or 

opportunity for public comment. See 42 U.S.C. § 7607(d)(3), (d)(5). EPA also did 

not provide a summary of “the factual data on which the [] rule is based” or “the 

methodology used in obtaining the data and in analyzing the data.” See id. 

§ 7607(d)(3)(A) & (B). Further, because EPA did not provide an opportunity for 

public comments on a proposed rule, the Interim Final Rule also was not 

accompanied by a response to comments. See id. § 7607(d)(6)(B). The Interim 

Final Rule therefore violated the procedural requirements of the Clean Air Act. 

In the Interim Final Rule, EPA asserts “good cause” to bypass notice and 

comment rulemaking requirements under the Administrative Procedure Act and 

therefore did not comply with the procedural requirements for rulemaking under 
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the Clean Air Act. However, EPA did not have good cause here to bypass notice-

and-comment rulemaking when it issued the Interim Final Rule. The APA’s good 

cause exception therefore does not allow EPA to avoid or ameliorate its violation 

of the requirements of section 307(d) of the Clean Air Act.  

To support its assertion of good cause, EPA claims that “[r]ecent disaster 

events have demonstrated that more incinerators are needed in disaster recovery 

efforts” and that “[b]ecause hurricane, flood, and wildfire seasons are all 

underway, with new events continuously creating a critical demand for this 

authority, the EPA must take immediate action to put in place these temporary-use 

provisions to ensure that more incinerators are available for recovery efforts during 

and following emergencies and major disasters.” 90 Fed. Reg. at 41,512–41,513. 

The agency goes on to claim “[p]rior notice and comment would be impracticable 

given the purpose of this rulemaking to address pressing need, as standard 

procedures would result in delaying final action until conclusion of many of this 

year’s disaster seasons.” Id. at 41,513. The agency further claims notice and 

comment rulemaking is “unnecessary” because the new exemption is essentially 

the same as a “long-standing” exemption in EPA’s standards for other solid waste 

incinerators, (OSWI). Id. 

There are several flaws in EPA’s argument that there is good cause to bypass 

public participation in rulemaking, including that (1) there is no factual support for 

the proposition that more incinerators are needed for disaster recovery; (2) there is 

no factual support for EPA’s assumption that temporary exemption from Clean Air 

Act requirements is necessary to increase incineration capacity; (3) there is no 

factual support in the record that allowing time for notice and comment would 

create a threat to public health and safety; and (4) there are material differences 

between the action taken in the Interim Final Rule and the 2005 OSWI rule. 
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First, EPA simply asserts, without any record basis whatsoever, that “more 

incinerators are needed.” To be sure, climate change exists and is causing more 

frequent natural disasters, including more frequent and severe hurricanes, floods, 

and wildfires. Nowhere does the agency offer the slightest evidence or explanation 

for its assumption that the debris from these natural disasters should be burned or 

that “more incinerators” are needed to burn it, much less that there is the sort of 

emergency in this regard necessary to support its invocation of the good cause 

exception. The lack of any factual support in the record for EPA’s asserted “need” 

for more incineration capacity alone is fatal to EPA’s good cause claim. 

Second, EPA assumes that to meet its desire to allow for the operation of 

“more incinerators” in disaster recovery efforts, it must exempt them from the 

Clean Air Act and allow them to operate without meeting any pollution control 

requirements. EPA does not explain why existing commercial and industrial waste 

incinerators (CISWI) that are already meeting Clean Air Act emission standards 

need to be or should be excused from meeting control requirements just because 

they choose to “combust debris in an area declared a state of emergency by a local 

or state government or the President.” 40 C.F.R. § 60.2556(a). Nor does the agency 

provide any explanation for assuming that air curtain incinerators should be 

exempted from emission standards when they burn waste other than “wood waste, 

yard wastes, and clean lumber,” 42 U.S.C. § 7429(g)(1)(C), particularly in light of 

the agency’s own findings (left unmentioned in the Interim Final Rule) that 

allowing air curtain incinerators to burn demolition debris instead of just vegetative 

waste causes their emissions of metals, dioxins/furans, polyaromatic hydrocarbons 

(PAH) and other highly toxic pollutants to increase dramatically—in some 

instances by orders of magnitude. See EPA, Managing Debris after a Natural 

Disaster: Evaluation of the Combustion of Storm-Generated Vegetative and C&D 
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This map was generated by the TCEQ’s Air Grants Division solely for informational 
purposes and does not represent property boundaries. If you have questions concerning 
this map, contact the division at 800-919-TERP.
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with each grant cycle.
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