education A,

cooperation hill country alliance

June 25, 2024

Texas Commission on Environmental Quality
12100 Park 35 Circle
Austin, TX 78753

Re: Groundwater Availability Certification Requirements — Rule Project Number 2024-006-230-OW
Dear Members of the Texas Commission on Environmental Quality,

Thank you for providing the opportunity to submit comments on the proposed rule amendments to 30 TAC,
Chapter 230, implementing Senate Bill 2440.

I am writing on behalf of the Hill Country Alliance (HCA), a regional nonprofit that works to preserve land,
waters, and night skies across 17 counties of the Hill Country. Our water program, specifically, works with
countless local partners, from county commissioners and groundwater conservation districts, to multi-generational
land owners, to promote thoughtful and community-driven policies that promote water supply resilience.

Groundwater availability, or the lack thereof, is a common topic in the Hill Country. Many of our communities,
from Fredericksburg to Concan, rely exclusively on groundwater for their water supply. The region is at the
bullseye of a multi-year drought, which some are calling the most intense in recorded history. Many of our
groundwater districts are in Stage 4 drought, and aquifer levels are precarious. At the same time, the region is
experiencing historic growth, with thousands of people moving into the region every month. Given these dual
pressures, SB 2440 could not be more timely.

Our partners at the Environmental Defense Fund have written comprehensive recommendations for how we might
strengthen the language around the new Groundwater Availability Certification requirements to better protect the
residents of Texas. We want to echo their recommendations, and endorse them completely. Those
recommendations are attached.

We also recommend that counties, especially those in Priority Groundwater Management Areas, be empowered to
require new developments to prove up long-term groundwater sustainability, not just 30-year water availability, so
that the groundwater resources of Texas, and the unique communities that rely on them, can be preserved for
multiple generations to come.

Thank you for considering our comments. If you have any questions about our position or our comments, or if we
can be a resource to your work in any way, please don’t hesitate to reach out.

Sincerely,

Marisa Bruno
Water Program Manager
Hill Country Alliance

PO Box 151675, Austin, TX 78715 | 1322 HWY 290 W Suite D, Dripping Springs, TX 78620 | 512.894.2214 | info@hillcountryalliance.org



Vanessa Puig-Williams

Thank you for the opportunity to submit comments on the proposed rule amendments to 30 TAC,
Chapter 230, implementing Senate Bill 2440. The Environmental Defense Fund (EDF) is working
to ensure sustainable and proactive management of groundwater resources in Texas.

EDF worked with the Texas Alliance of Groundwater Districts (TAGD) to develop and provide to
TCEQ staff suggested revisions to the groundwater availability certification (GAC) rules. These
comments were submitted on January 10th, but almost none of the suggested revisions were
included in the staff proposal or otherwise discussed by staff at the May 10th TCEQ
Commissioner's meeting. During the public hearing on June 24th, several groundwater conservation
districts as well as TAGD, provided oral comments in support of the suggested revisions TAGD
submitted in January. We encourage the Commissioners to strengthen the rules to incorporate some
of the key recommendations provided by TAGD.

Given the increased pressure on groundwater resources in rural Texas and the fact that groundwater
is often the only source of water for many rural communities as well as agriculture, it is critical that
the GAC rules be strengthened to provide local governments and developers with accurate
groundwater data and information to make informed decisions about whether there is sufficient
groundwater to accommodate development.

EDF requests that TCEQ include the following in revised rules:

1. Include a definition of what constitutes "credible evidence." TCEQ should use the rules to
provide counties and municipalities guidance on what constitutes "credible evidence" in issuing
waivers to the requirement that a groundwater availability certification be required for platting. SB
2440 requires credible evidence of groundwater availability in issuing waivers under limited
circumstances, but it does not define what constitutes credible evidence. Counties and
municipalities do not have the experience or expertise to evaluate - without any guidance - what
may constitute credible evidence of groundwater availability. TCEQ, as the agency tasked by the
Legislature to provide rules and guidance on the form and content of the groundwater availability
certification process should therefore include a definition of "credible evidence" to support a waiver
of the groundwater availability certification requirement. EDF recommends that the following
definition be added to 230.1(a-1):

"at a minimum the results of an aquifer test demonstrating sufficient groundwater availability that
was completed no more than 3 years before the date of the plat application within a “4-mile radius
of the proposed subdivision and was conducted in compliance with any applicable rules of any
groundwater conservation district in which the proposed subdivision will be located, and any other
information required under the rules of such groundwater conservation district and the municipal or
county authority, the municipal or county authority determines that sufficient groundwater is
available and will continue to be available to the subdivision tract of land."

2. Update aquifer testing parameters. The GAC rules have not been updated in nearly 15 years.



During that time, GCDs with experience working with municipalities and counties conducting
GAC:s have identified improvements that are needed to aquifer testing parameters. This rulemaking
provides an opportunity to update key provisions regarding (1) the appropriate conditions for
conducting aquifer testing and (2) under what conditions a prior aquifer test may be used in lieu of a
new aquifer test. The accuracy of aquifer test results would be improved with the following
additions to 230.8(c)(6):

"Aquifer tests shall be prohibited while nearby wells are pumping and during significant rain or
recharge events. To ensure water levels are static, pre-test water-level measurements shall be
conducted for at least 7 days prior to commencing an aquifer test under this section."

"Test and observation well(s) must be constructed, operated, and subsequently closed or converted
in accordance with the applicable rules of TDLR and any applicable groundwater conservation
district."

And the following addition to 230.8(c)(7):

"Use of existing aquifer tests and data should be time limited: (ii) the previous test was performed
no more than 3 years before the date of the plat application;" and (vi) aquifer test data from the
pumping well and observation well(s) from the previous test are available and calculations of
hydraulic properties can be repeated and verified, which data and calculations shall be provided
with the submission in accordance with 230.1(c)."

3. Transmittal of supporting information and data & availability of GACs. EDF appreciates the
suggested improvements to the transmittal of supporting data and information in the proposed rules.
Transmittal of complete, accurate, and replicable data and information to the applicable county or
municipality, the TWDB, and any GCD is critical to ensure that the results and conclusions of a
GAC can be verified. This data and information can also be valuable in better understanding aquifer
characteristics and conditions, thereby improving groundwater management and decision-making.
EDF recommends additional efforts to strengthen these provisions. Specifically, in 230.8(d),
230.9(d), 230.10(f), we recommend requiring data and supporting information be provided to the
county or municipality, rather than only upon request. This will also ensure that data and
information is part of the public domain and available for review. In addition, we suggest clarifying
that all data, calculations, and information shall be provided in a format that allows for the
replication of results (230.1(c), 230.6(d), and 230.8(d)).

4. Encourage counties and municipalities to coordinate and consult with their local GCD. In many
areas of the state, a groundwater conservation district exists and has unique expertise regarding
groundwater conditions within the district. Unfortunately, not all counties and municipalities are
familiar with GCDs and may not be aware that they can provide support and consultation with
respect to GACs. EDF recommends that TCEQ include language in 230.1(a) that:

"A municipal or county authority responsible for approving plats is encouraged to consult with any
applicable groundwater conservation district throughout the plat application and approval process in
complying with this Chapter." EDF also recommends similar language be included in 230.08(c) to
encourage a county or municipality to work with the applicable GCD to develop any additional
aquifer testing parameters.



5. Ensure consideration of regulatory parameters. Currently the GAC rules do not require any
evaluation to determine whether the proposed method of water supply can be accomplished under
the rules of an applicable GCD. This can lead to both confusion and frustration if a developer fails to
consult with a GCD early and the county or municipality similarly does not involve the local GCD
in a review of a GAC. In the worst case, it can leave homeowners without access to a water supply.
To avoid this situation - we recommend that the rules specifically require that regulatory
information be considered and included in a GAC. This could be accomplished by adding a new
provision to 230.5:

(7) if the anticipated method of water distribution for the proposed subdivision requires a permit or
permit amendment under the rules of the applicable groundwater conservation district, a description
of how the proposed water supply and method of water distribution complies with Chapter 36,
Texas Water Code, and the rules of the applicable groundwater conservation district or districts; and

Similarly, a determination regarding these regulatory parameters should be a part of the final
certification through the addition of 230.10(f):

"Determination of regulatory parameters. Groundwater availability determinations shall take into
account the rules of the applicable groundwater conservation district or districts, including but not
limited to rules regulating certain aquifer formations, well depth, well spacing, and well permitting
to reliably determine whether the available groundwater is in fact accessible under the rules of the
applicable groundwater conservation district or districts. If the proposed subdivision is to be located
within a designated priority groundwater management area under Chapter 35 of the Texas Water
Code, then groundwater availability determinations shall take into account any water availability
requirements adopted by the county to prevent current or projected water use in the county from
exceeding the safe sustainable yield of the county's water supply pursuant to § 35.019 of the Texas
Water Code (Water Availability)."



